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I.  INTRODUCTION

A.  Standard of Proof:  Beyond a reasonable doubt.  

B.  Justification:  what you did was the right thing to do

C.  Excuse:  your action was wrong, but the person is not to be blamed

II.  THE PURPOSES AND LIMITS OF PUNISHMENT

A.  UTILITARIAN

1. Judges whether punishment is good by seeing if it makes society better off. 

2. Cost-Benefit Approach:  Punish if the benefits outweigh the costs.

3. Reasons not to punish

a. Where the act does no social harm or where the social gain outweighs the social harm

b. Where the punishments would not deter

c. Where you can effectively prevent the harm by means other than punishment

d. Where the punishment causes more harm than good

4. HYPO:  Art is convicted of armed robbery.

a. Costs:  CJS is expensive, family, friends

b. Benefits:  Prevent crime (deter other people, can’t commit crimes due to incapacitation, rehabilitation)
5. Two major criticisms of utilitarianism:

a. Using people as a means to an end

Response:  Rawls and Delinko—we do it all the time (no full health care for all, building a tunnel from England to France)

b. If you accept this theory, then you are always doing something morally wrong.

Response:  Moore—no duty to act, therefore, no moral scruples OR have duties to everyone, but accept that you can’t do it all

6. Purposes of punishment

a. Deterrence
1. Types:

i. Specific:  deters the individual who is punished from committing crimes

ii. General:  deters other individuals from committing crimes

2. Expected punishment = S x P
i. S is the sanction if apprehended and convicted

ii. P is the probability of apprehension and conviction

3. Ways to increase deterrence

i. Increase the severity of the sentence if convicted

a) Only results in a small increase in deterrent effects (doubling the sentence doesn’t double the deterrent effect)

b) Most people don’t know the average sentence

ii. Increase the probability of apprehension and conviction

a) More effective than increasing the sanction. 

iii. Change potential offender’s perception of S and P
Note: The prison population has tripled from 1985 to present.  This is primarily due to the increase in S rather than P.  The cost of increasing the number of police is to high to increase the probability of apprehension.    

4. Wilson:  common sense, rewards and punishments, do affect human behavior
5. Policy Issues:

i. Marginal deterrence:  important to punish severe crimes more heavily in order to encourage those who are going to commit crimes to commit the less severe crimes

ii. Econometric evidence v. Opinion polls:  Most Americans say that doubling the penalty for a crime would have a large effect.  People tend to overestimate the effect that programs will have on human behavior when the actual effect is very small (ex. DARE).
iii. Reducing the benefits of crime:  make crime less profitable (ex. keep less cash)

iv. Alternatives to crime:  reduce crimes through jobs programs (should be done on a case-by-case basis to see what would be the most effective means)

v. Educative function of punishment:  by making something a crime and punishing for it, the public and the criminal that it is wrong to commit this crime.  This is a different idea than deterrence.  This sends out a moral message that it is bad (while deterrence is the fear of being punished).  But there is not much statistical evidence supporting this.  
b. Rehabilitation
1. Prior to 1970, rehabilitation was seen as the most important purpose of punishment.

2. Criminals are “diseased persons” who could be cured by various therapies.  They would serve indeterminate sentences until they were cured.  

i. Criticisms of indeterminate sentencing:

a) Unequal punishment for similar offenses

b) Evidence of racial discrimination

c) Evidence that rehabilitation didn’t work.

i. The chance that you would return to prison was equally likely no matter if you were rehabilitated or not.  

3. Replaced by “determinate sentences” such as the Federal Sentencing guidelines.  

i. Criticism of determinate sentencing:

a) Sentences are too long

b) Relevant factors excluded from consideration

i. Gives judges too little discretion

ii. Pro: just take action into account

iii. Con: can’t take into account motive, single parent, etc.

c) Did not end racial discrimination

i. Ex.  crack v. powder cocaine distinction

d) New evidence that rehabilitation (esp. drug treatment) can be effective

c. Incapacitation
1. Offender can’t commit crimes against society while in jail.

2. Three conditions for incapacitation to work (Wilson)

i. Offenders would commit more crimes if released

ii. Offenders aren’t immediately replaced by new offenders

iii. Prison doesn’t make offenders so much worse that, after release, they more than make up for their time behind bars.

3. Selective incapacitation:  Give long prison terms to those who would be high-rate serious offenders if not in prison

i. Criticisms of selective incapacitation:

a) May be hard to predict

b) Most high-rate offenders already may be in prison

c) May be unfair to punish based on prediction of future crimes

1. B.  RETRIBUTION OR RIGHTS-BASED
2. Should be punished b/c ∆ deserves it
3. Unlike theories discussed earlier, retribution doesn’t look at the impact of punishment on society

Comparing Utilitarianism and Retributive Theories


Realistic Case:  Two ways to end graffiti problem:  1.  hire more police     2.  white-wash




Utilitarian(WW, punishing person is not the goal, just want to max social welfare




Retributivist(WW lets the person get away when they deserved to be punished
III.  THE CRIMINAL OFFENSE

A.  ACTUS REAS

1. OMISSIONS

a. General Rule:  criminally liable for failing to act only if the person has a legal duty to act.
A legal duty can be imposed in the following ways:

a) By statute

· legal duty to file an income tax return
· certain medical personnel must rescue
b) By a status relationship

· Parent has duty to take care of child (don’t need statute)
· Wife – Husband
· Innkeeper – Inebriated customers
c) By a contractual relationship

· Paid babysitter (can be sued under the contract and be criminally liable)
d) By voluntary assumption of care of another where the assumption of care isolated the person so that others could not help

· Accident: you help, preventing others from taking injured to hospital
e) Where a person causes the victim’s plight and can rescue w/o risk of harm

· The cause must be of the actual act, not an omission
· A bumps into B, B falls into lake.  In some jx, A caused the plight, so A has a legal duty to rescue (w/o risk of harm)
b. Jones v. US
1. Facts:  Jones paid monthly to take care of one child.  New child also put under Jones’ care, but no monetary agreement made.  New baby born w/jaundice.  Jones calls Dr. several times b/c baby is sick.  Dr, he tells her to take baby to hospital.  One month later, police remove children to hospital.  Baby dies from malnutrition.
2. Holding:  Court reversed her convictions.  Case remanded to determine whether ∆’s relationship to child fit under one of the categories where there is a duty to act.
c. Michael Moore:  Argues that limiting omissions to special cases of duty comes from retributivist principles.  Although one might not have acted as virtuously as he might have, this is not a failure of obligation.  He distinguishes between the right thing to do and duty.  
d. Good Samaritan statutes (ex. David Cash and Cherise Iverson)
Ex.  It is a misdemeanor if (1) didn’t act and (2) it was reasonable to believe that there was no harm to self and (3) the other person had risk of death or serious bodily harm
1. Arguments for these statutes:
· Increases aid, prevents death/serious bodily injury of another
· Small cost
· Deter crimes by making it easier to catch people
· Cuts costs for society
· Immoral people deserve to be punished
· Increase sense of community
2. Arguments against these statutes:  
· Autonomy concerns
· Problems w/proof
· Too many rescuers
· Need for notice
· Problems with later witnesses (won’t come forward for fear of prosecution)
· Poor use of judicial resourced
· Higher burden for high crime rates
“Can’t legislate morality” ( this is not a good reasons b/c we do this all the time (child molestation, rape, theft, securities fraud (there are victims)
2. VOLUNTARINESS REQUIREMENT

a. People v. Newton
1. Facts:  ∆ carried a gun on board a plane en route to another destination, but the plane was forced down in NY where officials detained and charged him.
2. Arguments that ∆’s acts were involuntary
a) Not voluntarily in NY
b) Even if action was wrongful, it was not closely related enough to the statute
Acting crazy on plane


Gun-Possession statute







Not enough of a connection

3. Arguments that ∆’s acts were voluntary
a) His own actions brought him there
4. Holding:  ∆ released b/c ∆ never had control over being in NY
5. As a matter of policy, ∆ should be convicted to discourage people from waving guns (BUT maybe there should be a law addressing this particular act)
NOTE:  Proximate Cause in criminal law:  Is there a close enough connection btw the act and reasons for arrest so that it is fair and appropriate to hold him criminally liable?

NOTE:  Rule of Interpretation:  Criminal statues should be interpreted narrowly when in doubt
b. Martin v. State
1. Facts:  ∆ was arrested at home.  Officers took him onto the hwy where he showed a drunken condition.  He was arrested for manifesting drunken behavior.  
2. Prosecution’s arguments:  Assuming that ∆ was involuntarily in public place, he is nonetheless guilty b/c ∆ committed three wrongful acts (1) getting drunk (voluntary),  (2) in public (involuntary), (3) was boisterous (voluntary)
3. ∆’s arguments:  not voluntarily in public place
4. Holding:  Reversed conviction.
5. Policy:  Conviction would open citizens to police abuse.
6. HYPO:  (1)  Martin was kicked out of a New Year’s Eve party?  He might not have a claim of involuntariness b/c it was foreseeable that being drunk at a party might get you kicked out.  (2)  Martin left his home b/c of a fire?  Probably not guilty b/c his act was involuntary.  He is not blameworthy b/c it was the right thing to do.
c. People v. Grant
1. Facts:  Aggravated battery against officer during an alcohol induced epilepsy fit.  
2. Holding:  Conviction overturned.   The jury instruction didn’t mandate a voluntary act, and ∆’s fit may not have met this requirement.  
d. People v. Decina
1. Facts:  Epileptic who killed hour people after he suffered a fit while driving.  
2. Holding:  Conviction upheld.  The fact that the ∆ knew of the likelihood of having a fit, made it reckless to drive.  His wrongful action of choosing to drive had a close enough connection to the charge of reckless driving.  
e. MPC § 2.01  Requirement of a voluntary act

(1)  A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2)  The following are not voluntary acts w/in the meaning of this section:


(a)  a reflex or convulsion


(b)  a bodily movement during unconsciousness or sleep


(c)  conduct during hypnosis or resulting from hypnotic suggestion



Unless you have a predisposition to do the wrongful act.



Most states don’t have this exception.  

(d)  a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual 

NOTE:  When looking at reflex action, ask, “Did ∆ do a wrongful act beforehand of which the act is a consequence.”

3. STATUS CRIMES

a. Robinson v. California
1. Facts:  CA statute made it a crime to be a drug addict.  ∆ was a heroin addict who was convicted under the statute.
2. Holding:  Conviction is overturned.  The statute was unconstitutional b/c it violated the 8th amdt’s prohibition against cruel and unusual punishment.  A person cannot be held criminally liable for his status.  
3. Possible interpretations of this holding:
a) Addiction is a disease. Can’t hold a person criminally liable for a disease = status.  Being and addict is involuntary
· Narrow reading
b) OR Robinson didn’t do anything (there was no act(can’t be guilty)
· Broad reading
b. Powell v. Texas
1. Facts:  TX statute made it a crime to be drunk in public.  ∆ was an alcoholic who was convicted under the statute.  
2. ∆’s argument:  I can’t control my drinking.  It is involuntary.  Therefore, it is unconst.
3. Holding:  Conviction upheld (5-4: same justices as Robinson).  The statute was constitutional.  ∆ was convicted for the act of being drunk in public, not for his status of being an alcoholic.  
c. How can Robinson and Powell be reconciled?  
1. Powell was drunk (an act)




Counter:  It was involuntary
2. Powell was in public (even if he couldn’t help it)
d. Pottinger v. City of Miami
1. Issue:  Can homeless people be convicted under city and state statutes for life-sustaining activities such as sleeping or eating in public places?
2. Holding:  No.  Under Robinson, it is unconstitutional to arrest homeless people for violating these statutes.  The harmless conduct for which they are arrested is inseparable from their involuntary condition of being homeless.  This is punishing them for being homeless.
3. How does the court distinguish Pottinger from Powell?  Why is the case for the homeless stronger than the alcoholic?  Robinson held that a person can’t be held liable for a status and that there was no act.  Homeless have no choice.  If you are a drunk, you can drink at home, go to AA, etc.  The court does fact-finding to determine that homelessness is involuntary and that they had no other alternatives.  
e. Johnson v. State
1. Facts:  J was pregnant and smoked crack cocaine shortly before delivering her son and daughter.  Newborn tested positive for cocaine derivatives.  FL statute made it a crime to “[knowingly] deliver drugs to a minor.”  J was convicted at trial and is appealing.
2. Prosecution’s theory:  The umbilical, through the blood flow, transferred to cocaine to the baby.  She knowingly did this b/c she knew that it would be passed to the baby and it was a voluntary act.
3. Johnson’s voluntary act:  taking the drug.
4. Court:  Conviction reversed.  
a) Legislative history indicates that the statute was not intended for mothers during delivery.  The purpose of the statute was to stop drug dealers from selling to kids.  The legis considered a specific provision considering mothers delivery, but didn’t include it in the statue (didn’t want to break-up families and discourage expecting mother from seeking pre-natal care).  
b) Even if the statute did apply, J is not guilty: 
·  she couldn’t have known when the birth would occur
Counter:  she didn’t know, but took the chance (BUT this doesn’t work b/c the statute requires knowledge).  
· unclear how the cocaine was passed (maybe it happened before)
· bloodflow is not mother’s, it is the child’s 
f. Drug addiction:
1. Millions use, but most don’t develop addiction.  It is a myth that you become addicted by taking the drug.  There are people with addictive personalities.  Ppl w/physiological or psychological needs to satisfy.  The notion that there is an uncontrollable physiological nature is not supported by evidence.
2. The majority of people who sought drug treatment have relapses.  Need to look at the how much the patient reduced the quantity of drugs after treatments.  Drug rehabilitation is much more effective per dollar than arresting users, producers, etc
3. People need meaning and structure to their lives.  Some people turn to religion, military, drugs.   The drug community serves as a social support group.
4. Drug culture
5. Use a series of punishments to force them into drug treatment programs.  
B.  MENS REA

1. INTRODUCTION TO MENTAL STATES

a. The mens rea for a crime is the particular state of mind the offender must have when he or she performs the actus reas.  
b. Material elements:  Elements relating to the harm that the statute is trying to prevent.  
A guilty mental state is required for every material element.  However, if there are non-material elements, S/L applies.  

1. Non-material elements may be
· Jurisdictional
· Relating to statute of limitations
· Relating to venue
Ex.  “A person is guilty of a felony if he/she knowingly injures a federal officer”

Does “federal” refer to jurisdiction or is there something especially awful about harming a federal officer?  If there was a higher sentence for harming a federal officer over a regular person, this would indicate that there was a special harm.  

Does knowingly apply to (a) injuring, or (b) that he is a federal officer?  Depends whether or not “federal officer” is a material element.  
c. Regina v. Faulkner
1. Facts:  Stole rum aboard ship.  Had no intention of burning the ship.
2. ∆’s argument:  I intended to get the rum, but didn’t intend to burn down ship.  In order to win his case, he must show: (1) he didn’t purposefully burn down the ship, and (2) that purpose is required.
3. Prosecutor’s argument:  He was stealing rum “feloniously and unlawfully.”  His mental state was “felonious, unlawful, and malicious” b/c he was stealing rum.  This mental states transfers to the fire.
4. Court:  Conviction overturned.  Can’t be held liable for accidental, collateral act.  Need to establish intention of the very act committed, or that it was a necessary consequence or was a probably result that the ∆ should have foreseen.
5. General rule:  When the statue requires a certain mens rea, the ∆ must have this mens rea to the specific act performed. 
d. Exam process:
1.  What is the mental state required by the statute?

2.  Did client have that mental state?
e. Mens Rea under the MPC

1. Purpose

∆’s conscious object or specific goal to 

· do the act or

· cause the result

Compare:  Motive is why you do something.  Purpose is what you want to do.  
2. Knowledge

∆ is practically certain that the result will follow from his act even though the result may not be his goal. 
3. Recklessness

∆ consciously takes a substantial and unjustifiable risk where taking such a risk is a gross deviation from the behavior of a law-abiding citizen.

Four elements:

1.  ∆ is aware of the risk

2.  The risk is substantial and unjustified

3.  ∆ consciously decides to take the risk

4.  Taking the risk is a gross deviation from the behavior of a law-abiding citizen.  Don’t want to hold a person liable unless it was so morally wrong that it is appropriate to hold them criminally liable.

Two part test:

1.  Risk that you took was substantial and unjustifiable

2.  Was aware of the risk

a. HYPO:  Art is on rooftop.  Wants to get rid of 100 lb. potted palm.  He looks down and sees light pedestrian traffic.  He thinks, “I probably won’t hit anyone” and throws it off the roof.  Hits pedestrian and she dies.

b. ∆:  I wasn’t aware.

4. Prosecutor:  Any ordinary person would have been aware of the risk.  This serves that evidence that the ∆ was probably aware.  Since he was aware, he is liable.  (*not that he should be liable b/c a reasonable person would have known).
5. Negligence

∆ takes a substantial and unjustifiable risk where taking such a risk is a gross deviation from the behavior of a reasonable person.

*key difference is awareness.  ∆ is not aware of the risk, but should’ve been aware of risk*




      Four elements:





1.  The risk is substantial and unjustifiable





2.  ∆ is not aware of the risk





3.  A reasonable person would be aware of the risk

4.  Taking the risk is a gross deviation from the behavior of a reasonable person




      Two part test:  





1.  Act was a gross deviation from the behavior of a reasonable person





2.  Was not aware of the risk

1. Same HYPO as above.  It is a gross deviation b/c it is a 100 lb plant.  He thinks, “Great, I’m sure no one will get hurt”(shows that he was not aware of the risk.  
f. Willful Blindness

1. US v. Jewell
1. Facts:  The statute required that ∆ knowingly bring marijuana into the US.  ∆ knew that there was a secret compartment in the car.  He suspected that there might be drugs but never looked to avoid responsibility in the event of discovery
2. ∆ argues: I didn’t know to a practical certainty that there was marijuana in the car 
3. Holding:  Rejects ∆’s argument under the Willful Blindness Doctrine
When the statute requires ∆ to know a particular fact and

∆ has a strong belief that the fact exists and

∆ deliberately refuses to learn more, then

The court will infer knowledge of the fact

2. MPC § 2.02 (7) states knowledge of a particular fact is established if:

Person is aware of a high probability that the fact exists unless the person actually believes the fact does not exist.

g.  Statutory Construction of Mens Reas under the MPC

     MPC § 2.02(3): Culpability required unless otherwise provided ( reckless default
When the culpability sufficient to establish a material element of an offense is not prescribed by law, such element is established if a person acts purposely, knowingly, or recklessly with respect thereto. 

(can argue that it should be higher or lower than the default rule of recklessness w/policy or statutory construction arguments

-Why draw the line at reckless?  The point of criminal law is to condemn morally wrong acts.  Recklessness requires that the ∆ be aware that they are doing something wrong at the time of the act.  Shouldn’t condemn someone who wasn’t aware (negligence).  



    MPC § 2.04(4): Prescribed Culpability Requirement Applies to all Material Elements

When the law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense w/o distinguishing among the material element thereof, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears (through policy or grammatical construction)
h.
General and Specific Intent
1. General Intent:  intent to do the criminal act

2. Specific Intent:  a further intent that is different

3. Ex. burglary statute:  Entering a building without permission with the purpose to commit a felony therein.  Intent to enter dwelling (general intent), intent to commit a felony (specific intent)(specific intent crime

4. Ex.  B and S broke into school.  Their goal was to play basketball.  They don’t have a defense to trespassing, but they have defense to burglary b/c there was no further intent to commit a felony therein.  

g. STRICT LIABILITY

h. For certain offenses, generally (but not always) less serious offenses, a ∆ can be found guilty regardless of his or her mental state.
i. Best arguments for S/L:
1. problems with proof:  should have a negligence standard but under negligence, it is hard to prove beyond a reasonable doubt
j. Under the MPC, S/L is only appropriate for the most minor offenses.  Those offenses that can’t give you a criminal record (ex.  traffic violations).  
k. US v. Balint
1. Facts:  ∆s charged with unlawfully selling derivatives opium and coca leaves.
2. ∆’s argument:  They sold the drugs not knowing them to be such.  
3. Holding:  This is a S/L offense.  The prosecution didn’t have to show a culpable mental state.  Since the law is regulatory in nature, a S/L reading would not be inconsistent with the goal of forcing dealers to ascertain the contents of drugs at their peril.
4. Is S/L fair in this case?  Both the seller and the purchaser were innocent.  It is better to hold the seller liable b/c he is in a better position to know.  But at the same time, the purchaser did what every reasonable person would have done.  
5. What if this statute was interpreted under the MPC?  Requires recklessness b/c no mental state is given.  No S/L b/c it only applies when the crime doesn’t create a criminal record.
l. Under the common law, ask these questions to see if S/L should be applied:

1. Is it a public safety offense?  If yes, it is more likely that S/L will be applied.

2. Do we need S/L?  Will it be harder to prove?

3. How serious is the penalty?  The more serious, the less likely it will be S/L

m. US v. Dotterweich
1. Facts:  Company and president, Dotterweich, purchased drugs from their mfc, repacked them, and shipped them.  The law prohibited “the introduction…into interstate commerce of any drug that is adulterated or misbranded.”  This is a misdemeanor.
2. Is this a S/L statute?  Yes
1. It is a public safety offense
2. There are problems of proof
3. There penalty is modest
3. Holding:  S/L is appropriate.  It is better to place the burden of ascertaining the hazard upon the producers rather than the consumers.
4. Morisette v. US
5. Facts:  ∆, a junk dealer, entered an air force practice bombing range and took bomb casings that had been lying around for years and sold them.  He honestly believed the used casings had been abandoned by the Air Force.  It was a crime to “knowingly convert” government property.
6. Issue:  Should we have a requirement that he know that the property was not abandoned?
7. Gov’s argument:  He knew this was gov property, knew that he was taking them.  Doesn’t need to know whether they were abandoned or not.
8. Holding:  Reversed conviction.  Traditional crimes will only be deemed S/L when the statute makes it completely clear that S/L will be applied.  
h.  US v. X-Citement Video
1. Facts:  Underage porn presidnet claims that he didn’t know how old she was.  Statute requires (1) depiction of minor engaging in sexual conduct (2) actual minor in the depiction.

2. Statutory interpretation:  Knew they were shipping this into interstate commerce.  Knew that sexual acts were depicted.  Does knowledge apply to the age?

1. Is this a regulatory offense?  Yes

2. Are there problems of proof?  Probably yes (age)

3. Is there a minor penalty?  No…it is severe

(could be held to be a S/L offense

3. Holding:  This is not a S/L offense.  Knowledge applies to the age as well.
4. Defense could have argued: Under the MPC, once a mental state is stated, it applies to each material element.

2. MISTAKE OF FACT / MISTAKE OF LAW

a. Don’t need to distinguish between the two.
b. Rule of thumb:  Does the mistake the ∆ made negate one of the elements?
c. MPC § 2.04 (1)(2):  

Ignorance or mistake as to a matter of fact or law is a defense if the ignorance or mistake negatives the purpose, knowledge, recklessness, or negligence which is required to establish a material element of the offense.  

Exception:  The defense is not available if the ∆ would be guilty of another offense had the situation been as he supposed.  In such case, however, the ignorance or mistake of the ∆ shall reduce the grade and degree of the offense to the offense of which he would have been guilty had the situation been as he supposed.

d.
Whether under common law or MPC, analyze mistake w/this process:  



1.  What mens rea is required by the statute?



2.  Does the ∆ have that mens rea?


     *Remember: 

Under the MPC… 

If a mental state is stated, it applies to every material element




Unless grammar or policy considerations suggest that it only applies to a part.



If there is no mental state, then recklessness serves as the default



No S/L unless for minor offenses


      Under common law: don’t have a strict rule about S/L.  Use the factors.
*EXAM TIP: If the question doesn’t specify, analyze the problems both ways.  

1. e.  Regina v. Prince
2.   Facts:  Girl was unmarried, under 16 years old.  ∆ took her from her father’s house and father had not given his consent.  Statute: “Whosoever shall unlawfully take any unmarried girl, under 16 years, out of the possession and against the will of her mother and father shall be guilty of a misdemeanor.”

3.   ∆’s argument:  He thought the girl was older than 16.

4.   Issue:  Will this mistake absolve him of his liability?

5.   Holding:  Guilty.  If the mistake had been about permission, then ∆ would not be guilty b/c he though that he had permission(not bad.  But the mistake about her age: still taking her w/o permission.  This is immoral.  

6.   How would this case be decided under the MPC?  Since no mental state is stated, the recklessness would serve as the default.  Were they aware of the risk when they took the risk and did they take that risk anyways?   

f.  State v. Guest
1. Statute:  Rape. (a) a person who being 16 years of age or older, carnally knows and abuses a person under 16 years of age, is guilty of rape

2. Issue:  Is a reasonable mistake regarding the victim’s age a defense to a charge of statutory rape?

3. Holding:  A reasonable mistake about the age is a defense.  The court argues against S/L b/c:  (1) high stigma, it is not a minor offense, (2) sexual practices change over time (sexually active at an earlier age).
a. Arguments for S/L:  (1) kids should not be having sex, so make it a crime to have sex (weak argument, do you really want to criminalize it?), (2) abuse of power (older people have power over youner)

      
NOTE: In most jxs, statutory rape is S/L with respect to the age of the victim.

The MPC adopts a compromise by setting up an age differential.  The burden of proof in on the ∆ to show that he made a reasonable mistake.

3. MISTAKE OF LAW

a. Few rare circumstances where ignorance of the law will work as a defense
4. MPC § 2.02(9): Don’t have to know what you did was illegal.
5. MPC § 2.04(3):  EXCEPTION—A belief that conduct does not legally constitute an offense is a defense when:

a. The statute of other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged (NO NOTCE OF THE LAWS; OR

b. He acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statue or other enactment (ex. misprint); (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission (ex. letter from fire marshall), or (iv) an official interpretation of the public officer or body charged by the with responsibility for the interpretation, administration, or enforcement of the law defining the offense.  

6. Under the common law, the only instance ignorance of the law would be a defense is if the ∆ reasonably relied upon a Supreme Court decision which was later overturned.

7. People v. Bray
a. Facts:  ∆ charged with being a felon in possession of a concealable firearm.
b. ∆’s argument:  He didn’t know that he was a felon.  He knew that he had committed a crime, but when they arrested him, they didn’t tell him if it was a felony or a misdemeanor.  
c. Holding:  Conviction overturned.  ∆ did not honestly know his status as a felon, given the complex sentencing system in Kansas. 
Two part analysis:

1.  Did he have to know that he was a felon?  Held: yes based on statutory interpretation

2.  Did he have knowledge?  No.  Therefore, it is a defense.  His mistake negated a material element of the offense.  
d. US v. Baker
e. Facts:  ∆ was selling counterfeit watches.  Statute:  punishes anyone who “intentionally traffics or attempts to traffic in goods or services and knowingly uses a counterfeit mark on or in connection with such goods or services.”
f. ∆’s argument:  Didn’t know that it was against the law to sell counterfeit watches.
g. Holding:  Conviction upheld.  Statute doesn’t require that you had to know.  He intentionally sold, meeting the required element.  
8. Cheek v. US
a. Facts:  Cheek was an airline pilot who attended seminars teaching that people are not required to pay taxes.  He stopped filing tax returns.  This argument failed in court several times—IRS won all of the civil cases.  Statute:  “Any person who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof shall be guilty of a felony.”  “Any person required to make a return who willfully fails to make a return shall by guilty of a misdemeanor.”  ( guilty if you consciously evade taxes (don’t need to know the law)
b. ∆’s argument:  
Step 1:  What is the mens rea requirement in the statute?  Willfully?

He must know that he is violating the tax law.




Step 2:  He had an honest belief that the IR code didn’t require him to pay.
c. Prosecution’s argument:  “Willfully” includes gross negligence.
d. Holding:  Conviction overturned.  Tax law is complex. 
e. Dissent:  Practically-oriented.  Implausible that ∆ could possibly believe this.  He knew how courts had decided in the prior cases.  He had no reasons to believe so. 
9. Lambert v. CA (rare decision)
a. Facts:  Ex-convict convicted for failure to register as a felon in the city of LA
b. ∆’s argument:  She knew that she was a felon, but she didn’t know that she had to register.
c. Holding:  Conviction overturned.  Reasoning based on DP.  In her special case, there was no way she could have known that she had to register.  She had just moved.  She wouldn’t have thought to register.  
10. Intoxication Defense

a. Rule:  If b/c of intoxication, you lack the requisite mens rea for the crime, you are not guilty (follows the general rule)
b. Ex.  S sleeping on couch of stranger.  S entered by breaking the lock.  Arrested for breaking and entering.  S:  I though that it was my house.  I was really drunk.  If the statute required her to purposefully/knowingly enter(S is not guilty b/c her intoxication negates the mens rea.
c. Exception:  If the statute requires awareness of the risk and you weren’t aware of the risk b/c you were intoxicated, then intoxication IS NOT a defense.  You will be treated as though you were aware.
If voluntarily intoxicated, if you would have been aware of the risk if you were sober, then intoxication is not a defense.  
d. Involuntary Intoxication is a defense if it negates the mens rea.
e. State v. Cameron
1. Facts:  ∆ disrupted a card game.  Assaulted man w/ broken bottle.  Attacked police.  Aggravated assault, possession of weapon with intent to use it unlawfully and resisting arrest.  Each of these offenses requires purposeful conduct.
2. ∆ argument:  Only b/c I was drunk.
3. Issue:  Can ∆ present evidence of intoxication to show that she did not act purposefully?
4. Holding:  In a drunken state, you can still form purpose.  Intoxication is not a defense.  Conviction upheld.  
IV.  HOMICIDE
All homicide statutes have (1) actus reus (2) result (3) causation (4) mens rea (determines level)

Homicide Under the Modern Statutory Scheme


Murder



First Degree Murder:  Purpose or Knowledge with Premeditation and Deliberation



First Degree Felony Murder:  Cause a death while doing a listed felony



Second Degree Murder: 

1. Purpose or Knowledge w/o Premeditation and Deliberation

2. Intent to do Great Bodily Harm

3. Recklessness (super) with Depraved Heart

Need to show:  (1) aware of risk (2) super-substantial risk

Second Degree Felony Murder:  certain felonies that aren’t listed that are inherently dangerous


Manslaughter



Voluntary Manslaughter: 

a killing that ordinarily would be classified as murder is reduced to voluntary manslaughter if:

1. Provocation Defense= Heat of Passion + Adequate Provocation + No Adequate Time to Cool

2. Imperfect Self-Defense or Necessity

Honestly believed that he was acting in self-defense, but in fact decision was U/R

Involuntary Manslaughter


Reckless Homicide


Negligent Homicide


Vehicular Manslaughter:  lesser offense b/c easy to imagine oneself accidentally running over someone

Homicide Under the Model Penal Code

Murder

1. Purpose or Knowledge

(planned and spur of the moment equally culpable=no premeditation/deliberation requirement)

2. Recklessness with Extreme Indifference to Human Life (=reckless w/a depraved heart)

Manslaughter

1. Recklessness without Extreme Indifference to Human Life

2. Otherwise Murder but carried out under Extreme Emotional Disturbance for which there is reasonable explanation or excuse.  

Extreme Emotional Disturbance = rage, anger, fear, etc

Broader than the provocation defense


Gross Negligent Homicide



<Compared to MSS: MSS treats recklessness and negligence equally>
A.  INTENTIONAL HOMOCIDE

 Intentional Murder (Second Degree)

a. Francis v. Franklin

b. Facts:  ∆ at dentist office.  ∆ steals gun from officer.  Tries to get a car by demanding keys.  Shoots through house door, killing someone.  
c. ∆’s argument:  Shooting was a response to the shock of the sound of slamming the door.  Didn’t kill anyone else shows that I didn’t intend to.
d. Prosecution is confident to get second degree b/c it was reckless w/a depraved heart.  Showing of knowledge may be difficult.
e. Holding:  Conviction overturned on the grounds that the jury instruction presumed the ∆ intended the natural consequences of his action.  The burden of proof falls upon the state to show that, beyond a reasonable doubt, ∆ intended or knew of the result of his actions.  
Premeditated Murder (First Degree)
1. US v. Watson
a. Facts:  Officer chased ∆.  Got into a scuffle.  ∆ got officer’s gun, waited few moments before killing the officer. 
b. ∆’s argument:  Argues that no reasonable jury could have found beyond a reasonable doubt that he had premeditation and deliberation.  Claims that he committed second degree murder.  In order to win this argument, ∆ must show that even if he thought about killing the officer, it was not enough to satisfy the legal standard of premeditation and deliberation or even if the court believes everything the prosecution said, it couldn’t be reasonably concluded that he did mull over it in his mind.  
c. Holding:  Conviction for first degree murder upheld.  Court was not deciding whether a jury should have found no premeditation, but whether a jury could find that.  First degree murder is calculated and planned, while second degree murder is unplanned or impulsive.  The court further sates that premeditation requires that ∆ “thought before acting and reached a definite decision to kill.”  Deliberation requires that” some appreciable time must elapse” between the design of killing and the act of killing.  
d. Griffith thinks that this is a borderline case.  
2. Factors that suggest premeditation:
a. Strong motive for killing: money, revenge, etc. ( suggests a reasoned killing

b. Prior threats or hostility btw ∆ and victim

c. Interruption and continuation of killing such as reloading a gun

d. Victim was stalked or other evidence suggests a plan to kill victim

But you need to show that the plan was to kill, not just to injure or frighten the victim

e. ∆ brought the murder weapon to the site

Voluntary Manslaughter
1. MSS Provocation Defense:  If successful, the defense reduces the harm from murder to voluntary manslaughter.

a. Requirements under the MSS
i. The killing must be committed while the ∆ was enraged or “in the heat of passion”
Subjective test—person must actually be enraged

ii. The ∆’s rage must be produced by legally adequate provocation (“LAP”)
Objective test



1. Physical battery or mutual combat—attacked by another person

· includes yourself, dependent, spouse

2. catching your spouse in the act of adultery

· Not enough to hear about it

· The discovery must be a surprise
· Revelation and taunting about an old affair:  Under the traditional rule, there would be no defense but modern courts have loosened this standard
Why these two things?  Have to draw line somewhere (MPC too broad).  These are two categories that get guys especially mad—sexist justification—not as blameworthy.
iii. Legally adequate cooling time must not exist.
Rowland v. State


Facts:  husband saw wife in act of adultery.  Killed her.

Holding:  Voluntary manslaughter.  Enraged, LAP, no cooling time
.


b. Legally Adequate Cooling Time
i. Ex Parte Fraley:  victim killed son of ∆ several months earlier.  Held: no provocation defense.  There was adequate cooling time.

ii. People v. Brooks
iii. People v. Gounigias:  victim sodomized young man.  Bragged and taunted man.  Man later killed victim.  No provocation defense allowed.  
c. Rationale for provocation defense

i. Partial justification:  action was appropriate thing to do

Partial b/c: actual act of killing less bad b/c person you killed was partially to blame, not the right thing to do but the consequence is less bad

ii. Partial excuse:  focus on the actor—less blameworthy b/c more understandable

iii. What if the husband was mistaken about the identity of his wife’s lover?

1. If justification is the rationale, then there would be no defense.

2. If excuse is the rationale, then husband will still have the defense.  

iv. Does blameworthiness matter?

1. Look back to the purpose of punishment

· Retribution

· Incapacitation: not as dangerous as killer w/o provocation

· Deterrence:  could argue (1) ppl in total rage can’t be deterred or (2) medium sentence is enough deterrence
d. People v. Walker
e. Facts:  Victim threatened group with knife.  ∆ threw a brick at the victim.  While the victim was knocked-out, ∆ slit victim’s throat.  

f. Holding:  Conviction of murder reduced to voluntary manslaughter.  There was no adequate cooling time.  The fight was continuous. 
2. Provocation under the “reform” rules
a. People v. Berry
i. Facts:  Wife is 20 years younger than husband.  H strangled wife into unconsciousness.  Later, H strangles W to death.  No doubt that it was intentional.  Husband states that he is entitled to the provocation defense b/c W announced that she had fallen in love w/another man.  She said that she wanted a divorce.  She taunted H for two weeks, but continued to have sexual relations w/him.  

ii. Holding:  This doesn’t fall under the two traditional categories.  The court adopts a broader standard and allows the defense.  

iii. Arguments for defense:  she taunted him about the affair

iv. Arguments for prosecution:  a reasonable person would have cooled by then and wouldn’t have become this enraged.  He voluntarily put himself in the situation to be teased by going to see her.  (like Decina (epilepsy case—knew probability)  

3. MPC 210.3(1) Criminal homicide constitutes manslaughter when… (abolishes the traditional test)

(b) a homicide which would otherwise be murder is committed under the influence of extreme or emotional disturbance for which there is reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.  




(no adequate cooling time requirement
· “reasonable explanation or excuse”

· jury to decide based on the facts

· no rule of particular cause (not just adultery and physical fight)

· broader than “heat of passion”—includes fear

· “from the viewpoint of a person in the actor’s situation”
· Special characteristics of the actor should be considered…
· Blindness


MPC, MSS
· Age



MPC, MSS
· Strength



MPC, MSS
· Extreme grief


MPC
· Religious beliefs
probably
MPC
· Sense of “honor”

probably MPC
4. Self defense v. provocation defense:  clear that threat to self it over, but still acts
B.  UNINTENTIONAL HOMOCIDE

Homicides where ∆ did not have purpose of knowledge to kill but death resulted from his/her conduct.  

1. INVOUNTARY MANSLAUGHTER under the MSS
There are three possible mens rea that could be used as a standard for involuntary manslaughter

MSS--gross negligence or recklessness

MPC—gross negligence

Both under MPC, and MSS, whenever negligence is required, the standard is gross negligence.  The state could adopt ordinary negligence, but it is not the normal rule.

1.  Ordinary Negligence:  When the ∆’s conduct deviates from what a reasonable person would do in the situation.  (Native American couple case)
(1)  The ∆’s conduct creates an unjustifiable risk (of causing death) that the reasonable person would not take

(2)  The ∆ is not aware of the risk.

(3)  The average reasonable person would be aware of the risk.

2.  Gross Negligence:  When the ∆’s conduct grossly deviates form what a reasonable person would do in the situation.  

(1)  The ∆’s conduct creates a substantial and unjustifiable risk (of causing death) that the reasonable person would not take.

(2)  The ∆ is not aware of the risk

(3)  The average reasonable person would be aware of the risk.

3.  Recklessness:  When the ∆ is aware that a very risky situation would be created by her conduct, but engages in the risky conduct anyway.
(1)  The ∆’s conduct creates a substantial and unjustifiable risk (of causing death) that the reasonable person would not take.


(2)  The ∆ is aware of the risk (of death or great bodily harm)


(3)  The ∆ engages in the risky conduct anyway

2. Unintentional Killings Below the Level of Murder
a. Commonwealth v. Welansky
i. Facts:  ∆ owned nightclub.  Fire broke out and many people died.  ∆ convicted of involuntary manslaughter.  He was charged under a statute requiring recklessness.  
ii. Issue:  Was he aware?
b. Court:  Court misdistinguishes between recklessness and negligence.  ∆’s actus reus was his omission.  He had a legal duty to take appropriate steps to ensure safety.  His duty arises from the status relationship of business owner/patron.
c. State v. Williams
i. Facts:  Late Aug: Baby developed infection in mouth.  Sept 1: infection develops the odor of gangrene.  Sept 6: baby would have died even if medical attention had been given.  Baby dies Sept 12.  ∆s state that they didn’t take the baby b/c (1) didn’t realize the danger, (2) afraid of losing baby (this was common for Native Americans).  Parents were charged with negligent homicide.  
ii. In order to find them guilty, the court must show:
1. Had they not been negligent, the baby would not have died—causation element
2. Had to show that a reasonable person would have taken the baby to a doctor before Sept 6—saved his life.  
iii. Issues: 
1. explains the difference btw negligence and gross negligence (wouldn’t meet standard of gross negligence)
2. Was the US gov negligent?  Practice of taking children away from Native American families.  If not for this practice, they would have taken the baby to the doctor.  
3. EXTREME RECKLESS MURDER
Unintentional Killings Prosecuted as Second Degree Murder

a. MSS:  recklessness demonstrating a “depraved heart” or an extreme indifference to human life
b. Mayes:  Husband throws beer mug at wife.  It hits her oil lamp and she burns to death.  ∆’s defense: no murder b/c it was an accidental killing—no depraved heart.  
i. Issue:  How bad was the act?
ii. Arguments for ∆:  didn’t intend to hit her, hard day at work (showing ∆ as regular person w/o a depraved heart)
iii. If this were an essay question, argue both ways.  Jury could go either way.  
c. Malone (Russian roulette with friend)
d. Watson (drunk driving)
e. MPC 210.2(b) Homicide committed recklessly under circumstances manifesting extreme indifference to the value of human life.  Intent to cause great bodily harm plus a result of death

4. FELONY MURDER

Rule:  Any killing committed during the commission or perpetration of a felony is murder
a. First-Degree Felony Murder

1. Burglary:  taking property form a dwelling
2. Arson

3. Robbery:  taking property by force or threat of force
4. Rape or deviant sexual intercourse by force (statutory rape doesn’t count)
5. Kidnapping

If you are committing one of these, it eliminates the mens rea requirement.  (First degree even if the mens rea is not met—usually need purpose or knowledge to kill)

     People v Stamp
i.   Facts:   3 ∆s committed robbery

 ii.  ∆’s argument:  (1) death was unforeseeable, (2) robbery was over before person died, (3)    didn’t cause heart attack (man was overweight, had heart problems)

iii. Holding: (1) doesn’t matter if the death was foreseeable or not, (2) the death was induced by the robbery, (3) robbery might have caused it(it is for the jury to decide which expert testimony to believe



So long as the life was shortened, the felony murder rule applies


  The felon takes the victim as he finds him.

iv.  Without the felony murder rule, they could be charged with:

     Involuntary manslaughter
They were definitely negligent for committing the robbery.  They were arguably reckless.  




     Might be able to get murder:





MPC:  committing robbery creates the presumption





MSS:  depraved heart (super recklessness)

b. Arguments for the Felony Murder Rule
i. Felony proves that the ∆ acted with the sort of mens rea that would otherwise be sufficient for a murder conviction, such as recklessness with a depraved heart
1. Problem:  not true for all robbers.
2. Even if there was no felony murder rule, they could still get 2nd degree murder
3. MPC more sensible: committing the robbery creates a presumption that is rebuttable

ii. Even if (i) is not true, a person who intentionally commits a felony deserves to be held strictly liable for any death occurring during the felony.
1. Problem:  various degrees of murder w/degrees of culpability (moral intuitions)
iii. *Rule will deter other persons from committing a felony b/c of the risk that the felony will cause death
1. Problem:  felons already have good reason not to commit a felony b/c even if death is caused by negligence, they will get an increased sentence
iv. Rule will encourage felons to be very careful in the way they commit the felony
c. Analyzing Felony Murder
i. What is the underlying felony?

1. If BARRK, then potential first-degree murder

2. If not BARRK, then is the felony

· Inherently dangerous and 

· Independent of homicide so that it does not merge with homicide

· If so, then potential second-degree murder

ii. Was the killing within the scope of the felony?

People v. Gladman
i. Facts:  ∆ robs deli and runs with the money into a bowling alley.   ∆ hides under a car.  ∆ fires and kills an officer
ii. Without the felony murder rule, the ∆ could have been convicted of first degree murder (intent to kill)
iii. ∆ hopes to get second degree murder.  He argues that he only intended to wound and that it was not premeditated.  This is not first degree felony murder b/c the felony was over.
     Factors to consider to determine if it was in the scope of the felony:

· Where did the killing occur? (closer(more likely FMR will apply)

· What was the time lapse btw commission of the felony and the homicide?  
· (closer (more likely FMR will apply)
· Had the ∆ abandoned the loot? (once loot abandoned, the felony is over)
· Were the police or citizens in hot pursuit?

· Had the felons reached place of temporary safety? (safe place(felony over)
Issue: what place is considered to give temporary safety?




   Note:  some jxs hold that the ∆ must be on the premises where the felony took place

iii. Who was the killer?  Who caused the death?

1. Proximate Cause Theory

People v. Hickman

i. Facts:  ∆s left scene of burglary.  Officer shot a plain-clothed detective
ii. Without the FMR, ∆ would have been charged w/involuntary manslaughter


       By committing a burglary, they were reckless/negligent for creating this situation
iii. Goes to the jury to decide if proximate cause exists
2. Agency Theory

      People v. Washington
i. Facts:  ∆ robbed gas station.  Owner shot and killed co-∆.  ∆ ran away.

ii. Issue: Can the ∆ be charged w/felony murder for the death of the co-∆?

iii. Arguments that ∆ should be not guilty for murder of co-felon

·  Don’t care about the co-felon.  FMR designed to protect the innocent

·  Can’t hold ∆ guilty for a justified killing (it is like no murder took place)

iv. Holding: Conviction overturned

Who is killed is not the key issue.  FMR doesn’t apply here.  The killing must be done by the felon 

                                                    If someone else does the killing, then FMR doesn’t apply.  Exceptions:  


Gun Battle Exception:  

· If felon initiates a gun battle, either directly or indirectly, the felon will be held liable for any resulting death.


Shield Exception:

· If felon takes someone hostage and uses them as a shield, the felon will be held liable for the hostage’s death.



Rationale for exceptions:  conduct was very wrong, fair to hold ∆ liable

iv. Who was the victim?

1. Does it matter if the victim was a co-felon?
Varies by jx:  Some say that ∆ is only liable under FMR if victim is not a co-felon
     Note:  Responsibility for Action of Accomplices

· There is no separate crime for being an accomplice.  Each person involved is treated exactly as though each had committed the crime.  
· Exception:  Accomplice after the fact—Knew that crime had been committed and help them to escape.  This will get a lesser sentence.  
d. Second Degree Felony Murder

i. Applicable felonies

1. Those not enumerated for first degree murder and

2. Which are not inherently dangerous and

3. Which do not merge with the underlying homicide

ii. What level of danger is required?  In People v. Patterson, the court said “a felony is inherently dangerous to life when there is a high probability that its commission will result in death.”

iii. Two approaches to evaluating the danger:
1. Consider the felony in the abstract—does committing this crime necessarily involve a danger to human life
2. Consider the manner in which the actual felony was committed—did the way in which ∆ carried out the crime involve a danger to human life
Note:  a majority of jxs, including CA, look at the felony in the abstract
iv. People v. Phillip
1. Facts:  victim was a child who needed eye surgery for cancer.  ∆ was a chiropractor-told parents child needed back cracking for cancer.  Child died.
2. Underlying felony:  grand-theft—medical fraud
3. Holding:  FMR couldn’t apply b/c medical fraud was not inherently dangerous to human life.  Looked at the felony in the abstract.
4. But if the court had considered the manner in which the felony was committed, the court would have found a tremendous risk to human life.
· Abstract:  Is medical fraud, in general, inherently dangerous?
· Manner:  Is cancer of the eye inherently dangerous?
v. Inherently dangerous felonies in California
1. Furnishing heroin
2. Kidnapping
3. Supplying methyl alcohol to drink
4. Burning a car
5. Not inherently dangerous felonies in California
6. Grand theft medical fraud, where ∆ chiropractor discouraged eye surgery for cancer in child
7. Possession of sawed-off shotgun
8. Escape from prison:  purpose if to escape, not to hurt(doesn’t merge
vi. Limiting second degree felony murder: the Merger Doctrine

1. Merger Rule:  The underlying felony must be independent of homicide or else there is not second degree felony murder.  This would include any acts that have the purpose of causing physical injury.
2. Therefore, whenever the underlying felony is:

· An integral part of and included in homicide and 

· There is no independent felonious purpose for the act

· Then the felony is merged with homicide

Ex.  Beating someone would merge.
3. An independent felony is one where there is purpose other than causing a physical injury to another
4. Purpose:  To prevent all voluntary manslaughter from being upgraded to second degree murder.
5. Child abuse:
· If you interpret this broadly to say that this causes great psychological damage, being not inherently dangerous, but doesn’t pose a serious danger to their lives, this would not merge.  A child abuser could be held liable under second degree felony murder.
· But if you interpret this narrowly to say that this only covers physical harm, being inherently dangerous, this might merge with homicide (a variant of assault on the child).  If the court found that it merged, you could try to hold this person liable under regular second degree murder due to a depraved heart and intent.  
People v. Moran
i. Facts:  ∆’s car was stopped by two officers.  ∆ and other passengers were in the car.  Officers get out of car.  ∆ pulls gun and says, “Stick them up.”  Officers don’t and ∆ fires four shots.  Two hit one officer, who dies.  One hits other officer, who dies.  ∆ convicted of felony murder.
ii. Without the FMR, the ∆ is still guilty of first degree murder
iii. ∆’s argument:  FMR is inappropriate in this case.
iv. Holding:  conviction overturned.  Predicate or qualifying felony must have an independent felonious purpose.
v. Prosecution’s theory:  Underlying felony was escape which does not merge so FMR applies
vi. Court:  Underlying felony is not escape.  Rather, the ∆ intended a felonious assault on both officers.  It is wrong to separate the two shootings.  Since the underlying felony is felonious assault, then there is merger.  
V.  CAUSATION

Causation:  required for all offenses which require a particular result as part of offense definition


Ex.  Homicide:  Actus reus must have caused the death

This element is a matter of policy.  Is it fair to hold the ∆ liable?

A.  “BUT-FOR” CAUSATION

1. Regina v. Martin Dyos
a. Facts:  A hit B on head w/ a brick.  Wound caused by A “very probably” would kill B.  Nine days later, B dies.
b. Issue:  Doctors found B to have two injuries.  Not clear if which of the two, or both together, caused the death.
c. Holding:  A cannot be convicted for killing B.  
B.  PROXIMATE CAUSATION

1. Example:  The case of the open gate #1
a. Alice leaves gate of pool fence unlocked and open next to playground.  A knows there is a big risk child will fall into pool and die.  Toddler from playground falls into pool and dies.
b. A was but-for cause of death.  A was prox cause b/c this harm was w/in the scope of the risk
2. Example:  The case of the open gate #2
a. Teenager B sees gate unlocked and wanders toward pool.  Just outside the gate, a rotten tree branch falls on B who dies instantly from massive internal injuries.
b. A was but-for cause of death, but prox cause not met.  This harm was not w/in the scope of the risk that she created when she opened the gate.
3. The case of the bouncing bullet
a. A raises gun to shoot at his enemy M who is standing in deserted alley at midnight holding a briefcase.  M holds up briefcase, which turns out to have a metal core.  Bullet ricochets off briefcase, through a second story window and kills C.  
b. Was A’s act the prox cause of C’s death?
i. Is the death of D w/in the risk of shooting?  Probably yes.

ii. Is it fair to hold A liable?  Yes.  He tried to kill someone else.
c. Assuming causation was solved, A is guilty of first degree murder.  Even if he had no intent to kill D, he intended to kill M.  Under the doctrine of transferred intent, he would be guilty.  
4. Commonwealth v. Rhoades
a. Facts:  ∆ starts fire in apt.  Firefighter dies in the rescue.
b. Did ∆ cause the death of the firefighter?
c. Holding:  conviction overturned on the basis of faulty jury instructions.  The instructions allowed conviction if ∆ was “a cause.”   This instruction should have said “prox cause.”  
5. Rule:  Negligence by the victim does not break the chain of causation, but gross negligence does.  
In order to differentiate btw gross and ordinary negligence, keep the original act of the perpetrator in mind.  The more wrong the original act is, the less likely the victim’s action will be found to be gross negligence.  
C.  INTERVENING CAUSATION

1. Someone else’s wrongful action is more blameworthy
a. Commonwealth v. Root
b. Facts: Drag race on rural hwy.  ∆ in the lead.  Victim tried to pass and hits oncoming truck.
c. Issue:  Did the ∆ cause the death of victim?
d. Analysis:
i. Was the ∆ driver the bur-for cause?  Yes.  Had ∆ not taken part, the victim would not have died.
ii. Was there proximate cause?  Probably yes.  The scope of the risk of drag racing included people dying.  This is why drag racing is illegal.
e. ∆’s argument:  The voluntary action of the victim was an intervening cause--tried to pass when it was unsafe.
f. Holding:  ∆ is not criminally liable.
g. Was this the right decision?  No:  When you engage in drag racing, you know of the danger to self and to others.  It is fair to be held criminally liable.  Can deter drag racing through criminal liability.  
h. United States v. Hamilton
i. Facts:  ∆ fought w/victim and stomped on his face.  In the hospital, victim pulled out breathing tubes and died.
j. Issue:  Did ∆ cause the death of victim?
k. Argument for no:  Had the victim not unplugged, he would not have died.  This was an intervening cause.
l. Argument for yes:  The pulling was a direct result of being stomped on.  The voluntary act shouldn’t absolve liability.
m. Does ∆ deserve the charge of murder?  This question helps solve causation issue.
2. Stephenson v. State
a. Facts:  S abducts victim, whom he had known socially.  S makes repeated attempts to rape her.  Victim purchases and ingests poison.  S refuses to take her to hospital, but take her home, a several hour trip.  Victim dies from wounds from assault and from poison.
b. Issue:  Did S cause victim’s death?
c. ∆’s argument:  She voluntarily took the poison
d. Analysis
i. But-for is clear.
ii. Prox cause:  Was the committing suicide w/in the scope of risk?
Court:  Yes.  Her act was not an intervening cause b/c he led her to do it.
D.  Other causation issues 
     Does the wife’s act break the chain of causation?  No.  The ∆’s actions led to the risk of wife killing self

1. Persampieri:  Manslaughter conviction.  ∆ taunted wife to kill herself
2. Bier:  Negligent homicide.  ∆ threw gun on bed and wife killed herself.  
    Contrary Case:
3. People v. Kevorkian:  Victim in great pain.  ∆ set up suicide machine so victim could kill self.
a. Not guilty.  Why is this case different?
i. ∆ didn’t provoke victim.  Victims’ acts were voluntary in these cases.
ii. In the other cases, the entire situation was provoked by the ∆.
iii. As a matter of legis intent, there is a separate statute for assisted suicide.  Homicide is not the right charge (like Johnson—the law was not meant to apply to this situation)
E.  OMISSIONS

1. People v. Beardsley
a. Facts:  Wife left town and ∆ brought home another woman.  They drank together and she took morphine (could buy legally at this time).  Lady was unconscious, but ∆ didn’t take to hospital.  Lower court convicted ∆ for failing to take care of her.
b. Holding:  ∆ did not have a duty.  No status rel b/c they were not married.  No contractual rel.  Not protecting a minor (Like Jones case—whether babysitter had duty to sick child)
VI.  ATTEMPT
A.  The Punishment for Attempt

1. Why punish attempts?
a. Purposes of punishment:
i. Retribution:  person attempting to do a crime is just as bad as someone who succeeds
ii. Deterrence:  want to stop people form even trying to commit a crime
iii. Incapacitation:  person trying is almost as dangerous as a person who succeeds
iv. Rehabilitation:  trying to do bad things, so they need to be rehabilitated
b. The harm makes people feel insecure
2. Required Elements:

a. Actus Reus:  A voluntary act

b. Mens Rea:  Purpose to commit the underlying crime
3. Most jxs punish attempts less than complete crimes
a. What one did and one’s mental state, and how much harm they caused are factors considered when determining punishment.
b. Under the MPC, attempt is punished exactly the same as a committed crime (except in the case of very serious crimes, such as first degree murder.

i. The MPC focuses less on the harm and more on the mental state (remember—MPC doesn’t like strict liability)
B.  Mens Rea

1. Majority Rule:  Conviction for attempt required a purpose to commit the completed crime

2. State v. Lyerla 
a. Facts:  teenage girls harassed ∆ on fwy.  ∆ pulls off and loads gun and pulls back on road.  Girls try to pass ∆ who fires three bullets at car.  One girl dies, another found in engine.  
b. Issue:  Should he also be guilty of attempted reckless murder?
c. ∆ is convicted of
i. Second degree murder (reckless plus depraved heart) for the girl who died
ii. Attempted second degree murder for two girls who lived
1. That is, attempting to commit reckless plus depraved heart murder
d. ∆ argues that it is impossible to commit attempted reckless murder.  
e. Court:  It is impossible to commit attempted reckless murder.  Attempt requires a purpose to complete the underlying crime.  ∆ didn’t have the purpose to kill any of the girls.
f. Dissent:  ∆ purposely acted recklessly w/a depraved heart.  If a death occurs, it is second degree murder.  If there is not death, then it is attempted second degree murder.  
3. Possible response to dissent:  This is inconsistent w/the requirements for attempted murder b/c he didn’t have purpose.  The dissent would lead to finding reckless homicide all the time.  Moreover, the crime of reckless endangerment already punishes such individuals.
4. Reginald Denny:  ∆ charged w/assault w/a deadly weapon, attempted mayhem, and attempted murder.
a. Verdict:  Guilty of assault.  Not guilty on mayhem and attempted murder.
b. Not guilty on attempted murder was correct b/c the prosecution failed to prove that ∆’s purpose was to kill.
      4.  Attempted First Degree:  premeditated intent, but you missed

           Attempted Second Degree:  rage or w/o much though, you have purpose to kill, try to kill, but fail



Reckless doesn’t work b/c you need a purpose
1. C.  Actus Reus

2. Basic Idea:  To make sure ∆ would have committed the crime (to show desire to commit crime)
3. Traditional Rule:  Mere preparation is not enough
4. Traditional Standard:  Dangerous proximity to success.  Looks at how much is left to do.
a. Some ppl argue that this lets people go; it does not prevent crime
5. MPC Standard:  ∆ takes a “substantial step firmly corroborative of her criminal intent”
a. Better chance to prevent the crime and it is an easier test to meet.
MPC §5.01 Criminal Attempt

1) Definition of Attempt:  A person is guilty of an attempt to commit a crime, if acting with the kind of culpability otherwise required for commission of the crime, he…
(c)  purposely does or omits to do anything that, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime

2) Conduct that May Be Held Substantial Step under Subsection (1)(c).  Conduct shall not be held to constitute a substantial step under (1)(c) unless it is strongly corroborative of the actor’s criminal purpose.  
5.  People v. Murray

a. Facts: ∆ declared his intention to marry his niece.  ∆ eloped with her.  ∆ asked witness to get magistrate to perform ceremony.  ∆ was arrested and convicted of attempting to enter an incestuous marriage.
b. Holding: Conviction reversed.  ∆ didn’t meet the traditional dangerous proximity test.  He only said that he was going to marry her; he was not at the alter.

c. Under the MPC, it is possible to show purpose to marry.  He probably took substantial steps that were strongly corroborative of the actor’s criminal purpose by eloping with her.  

a. 6.  McQuirter v. State

Demonstrates the importance of having a serious mens rea requirement
b. Facts:   ∆ charged with attempt to commit assault w/the intent to rape.  ∆ walked in the same direction as a white woman, and followed her too closely.  

c. Holding:  Guilty, but only a $500 fine.  If they truly believed that he was guilty, he would have gotten a much worse penalty (perhaps death).  They probably held him guilty b/c it was simply unacceptable to hold a black man’s word over a white woman’s. 

7.  People v. Rizzo

Demonstrates that this standard is too tough to convict for attempt
a. Facts:  Group decides to rob bank payroll.  Got into the car w/two guns.  Drove around looking for payroll guy.  Police stopped group and found evidence of plans.
b. Court:  ∆ not convicted.  They were not in dangerous proximity b/c they didn’t even find the payroll guy.  
c. Under the MPC, ∆ may have been convicted.  The evidence may have shown that the acts were strongly corroborative of criminal intent.  
D.  Abandonment

1. People v. Staples


a. Facts:  ∆ rented office over bank vault.  Begins to cut through floor towards bank.  LL sees tools and turns them over to police.  ∆ doesn’t pay any more rent, takes no further action.  Few months later, ∆ is arrested and then convicted of attempted burglary.  

b. Court:  Doesn’t accept ∆’s defense that he abandoned the burglary attempt b/c in that jx, there was no defense of abandonment.  Once you had done enough, you could be convicted.

2. MPC § 5.01(4) allows renunciation if it is
a. Complete AND
b. Voluntary (pangs of consciousness v. change in circumstances)

i. Abandoning b/c you see three security cameras, is not abandonment
E.  Impossibility 
1. Booth v. State
Facts:  ∆ stole topcoat and L agrees to buy stolen coat.  Police hidden and then arrest ∆.  

L’s defense:  It was a “recovered topcoat” b/c police arrested ∆

Court:  L wins b/c of legal impossibility.  Bought unstolen topcoat.

2. Examples

a. Receiving stolen property:  Person accepts goods he believes to have been stolen, but were not stolen.

b. Murder:  Person erroneously believes gun is loaded, pointed it at wife’s head and pulls the trigger

c. Bribing a juror:  Person offers bribe to person he thinks is a juror, but isn’t

d. Shooting a deer out of season:  Person shoots a stuffed deer.  It is not deer hunting season.

e. Murder:  Person shoots at bed believing victim is on the bed, but isn’t

3. Common Law:   incoherent doctrine

a. Factual impossibility is not a defense to an attempt charge.  Where the crime is impossible to complete b/c of some physical or factual condition unknown to the ∆.

b. Legal impossibility is a defense to an attempt charge.  Where the act, when completed would not be criminal.

4. MPC:  If you would’ve completed the crime if things were as you had imagined, then you are guilty of attempt.

a. Ex.  Shooting stuffed deer—Under the MPC, if you thought that it was real, would be guilty of attempt

b. Ex.  Voodoo—may not be guilty of attempt, but could argue that they got the hair and pins—substantial step corroborative of criminal intent

c. Exception:  If the crime is ordinarily guilty of attempt BUT if what you did was so far removed from causing harm that it is either not fair or it is bad public policy to hold you guilty.  



Ex.  No attempt charge for people for destroying the Pentagon by levitating the Pentagon

d. The MPC is broader b/c the MPC focuses more on the mental state to see if they are blameworthy.  
VII.  ACCOMPLICE LIABILITY (Complicity or Aiding and Abetting)
A.  INTRODUCTION

1. Levels of Complicity
a. Accessories before the fact are punished as if they were principals.  It is not a separate charge.
b. Accessories after the fact are punished less severely than principals (helped person get away, but played no other part in the crime.  Didn’t encourage, plan, etc.
2. Conviction as an accessory requires both
a. Actus Reus
b. Mens Rea
3. David Cash would not be guilty as an accessory, b/c person must have actual purpose to commit the underlying crime and need actus reus—to help person carry out the crime.
B.  ACTUS REAS

1. State v. Ochoa 

Purpose and Act case
a. Facts:  N arrested for re-enter home after eviction.  O, A, V are in crowd outside of court.  O hits deputy with a hammer.  A pulls out gun and rushes towards officers.  Many shots fired.  V is near Deputy B and A runs at Deputy B.  Deputy B is knocked unconscious by an unknown person—loses gun, but it is unclear who picked it up.  A and O beat and kick Deputy B.  I apparently shoots gun, and Sheriff is killed.  A runs away with gun in hand.  I and another shooter are killed by deputies.  10 people arrested for second degree murder w/respect to the Sheriff’s death.  7 acquitted and 3 convicted.  
b. Prosecution’s Theories:
i. One of the ∆s actually shot and killed the Sheriff
ii. The ∆s aided and abetted those who shot Sheriff
c. Court:
i. Mens Rea for aiding and abetting:  Must share intent (in this case, intent to kill) or purpose of the principal BUT can form the mens rea at scene of the crime (even if principal doesn’t know)
ii. Actus Reus for aiding and abetting:  “By acts, conduct, words, signs, or by any means sufficient to incite, encourage, or instigate commission of the offense”
d. Holding:  V’s conviction is reversed b/c although he incited crowd, there was no evidence that he did anything to help perpetrators.  A and O convictions upheld b/c they did take action by beating up the deputy (This is no necessarily proof of their purpose, but the jury could have believed so)
e. Doesn’t matter that the shooter was never convicted and that the police weren’t sure who the shooter was.
f. Doesn’t mater whether the shooter knew that O and A were helping him.
2. MPC § 2.06(3) Liability for Conduct of Another; Complicity
(1)  A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable.

(2)  A person is legally accountable for the conduct of another person when:

· INNOCENT INSTRUMENTALITY:  Acting w/the kind of culpability that is sufficient for the commission of the offense, he causes an innocent of irresponsible person to engage in such conduct; OR

· He is made accountable for the conduct of such other person by the Code or by the law defining the offense; OR

· He is an accomplice of such other person in the commission of the offense

(3)  A person is an accomplice of another person in the commission of an offense if

· With purpose of promoting or facilitating the offense, he 

· Solicits such other person to commit it; OR

· Aids or agrees or attempts to aid such person in planning or committing it

· Having a legal duty to prevent the commission of the offense, fails to make the proper effect to do so;

(4)  A person is not an accomplice if
· He terminates his complicity prior to the commission of the offense and
· Wholly deprives it of effectiveness in the commission of the offense OR
· Gives timely warning to the law enforcement or otherwise makes proper effort to prevent the commission of the offense
NOTE: common law does not provide ways to absolve self once an accomplice
C.  MENS REA

1. Mens Rea for aiding and abetting:  Must share intent (in this case, intent to kill) or purpose of the principal BUT can form the mens rea at the scene of the crime (even if principal doesn’t know)
2. Mere Knowledge is insufficient:  Suppose A knows her action will help B commit a burglary and she does it anyways.  A isn’t guilty of being an accomplice to B’s burglary b/c she didn’t have the required purpose to commit the crime.  
3. Knowledge + stake in crime (ex. money) = might be enough
D.  ABANDONMENT/WITHDRAWAL

1. Accomplice to an uncommitted crime
a. Can you be an accomplice of a crime that was never committed?  NO.  Crime must actually be committed.
i. She could only be found guilty of attempted bank robbery if she met the requirements of attempt.
2. Accomplice where the principal is excused
a. Can you be an accomplice to a crime if the principal is excused?  YES
b. Examples:  principal is insane, principal has diplomatic immunity
3. Accomplice where the principal is acquitted
a. Can you be an accomplice to a crime if the principal is acquitted?  YES
E.  ACTS OUTSIDE THE COMMON PLAN/UNINTENDED RESULTS
1. Example:  A is robbing 7-11.  B is driving get away car.  A robs clerk and rapes her.  A is guilty of robbery and rape.  Can you convict B for the rape?

a. Jxs vary, but the following rule is common:

i. An accomplice can be held for all crimes of the other accomplice that are

1. Planned OR

2. Reasonable foreseeable result of committing the crime

2. Example:  A and B rob bank.  C outside making a deposit.  A and B ask C to drive and C agrees.  C is just an accomplice after the fact b/c his purpose was to aid the escape, his knowledge is insufficient.

The Killing of Yusuf Hawkins
Facts:  G disliked b/c she dated black men.  M gather 30 people w/baseball bats and one gun to fight G’s black and Puerto Rican friends.  Y and 3 black friends go to buy used car.  M and friends fight, three shots fired, Y dies.  V agrees to testify for immunity an says that F was the shooter.  F indicted for 2nd degree murder on both depraved hear and intent to kill theories.  6 others charged as accomplices.  

Theory 1:  Accomplice to intend killing b/c F had intent to kill.  But M, having purpose to beat up, wouldn’t meet criteria

Theory 2:  Depraved heart killing.  Substantial risk and aware of the risk

Theory 3:  F shot, but goal wasn’t to kill.  If encouraging to shoot(depraved action(accomplice under this theory  
VIII.  DEFENSES


Basic Idea:  Person has committed all elements of a criminal offense but is not held criminally liable 


Two types of defenses

1. Justification

a. Society is better off due to ∆’s act

b. The ∆ did more good than harm

c. Examples:

Self-Defense or Defense of Others and Necessity

2. Excuse

a. Focus is on ∆’s mental state

b. ∆ caused more harm than good, but ∆ is not blameworthy for causing the harm

c. Examples

Duress or Insanity

A. SELF-DEFENSE

1. Defense of the Person

a. Deadly Force:  Use of deadly force is permitted if the actor honestly believes:

i. He faces an imminent (immediate) threat of death, SBH or forcible sexual intercourse AND

ii. The use of force is necessary to repel the attack

b. Non-Deadly Force:  Use of non-deadly force is permitted if the actor honestly believes:

i. He faces an imminent threat of unlawful bodily harm AND

ii. The use of force is necessary to repel the attack AND

iii. The force used is not excessive in relation to the threatened force

This is a balancing test.  Juries tend to be very generous to attacked person

2. Defense of Others

a. An actor can use force to defend another person to the same extent that the other person would be entitled to use force to defend self.

3. Defense of Property

a. Non-Deadly Force:  Use of non-deadly force is permitted if the actor honestly believes

i. The force is immediately necessary to prevent an unlawful trespass or the unlawful carrying away of movable property or to reenter land or retake property form which the actor has been unlawfully dispossessed AND
The force used is not excessive under the circumstances

b. Deadly Force:  Use of deadly force in the defense of property is permitted only if the actor honestly believes it is necessary to prevent a felony where

i. The felon has employed or threatened deadly force OR

ii. Where the use of non-deadly force would expose the actor or another person to a substantial danger of serious bodily harm

B.  REASONABLE AND UNREASONABLE SELF-DEFENSE

1. Reasonableness
Do you have an honest belief?

Was it reasonable?

a. Perfect Self-Defense:  If the actor’s beliefs and actions are reasonable, the actor will be acquitted. 
b. Imperfect Self-Defense:  If the actor’s beliefs or actions are negligent or reckless, the actor can be convicted, but only for a crime with the mens rea of negligence or recklessness (such as involuntary manslaughter)
2. Initial Aggressor Exception:  If the actor wrongfully initiated the confrontation, then the actor is entitled only to imperfect self-defense.

3. Unlawful Arrest Exception:  An actor is not entitled to use force to resist an unlawful arrest by the police (no matter how unlawful)

4. Spring Guns, Bear Traps, and Similar Devices:  An actor is entitled to use device to protect property only if:
a. The device is not designed to cause death or serious injury AND
b. The use of the device is reasonable under the circumstances
5. Duty to Retreat

a. The use of deadly force is not permitted if the actor can retreat with complete safety.

b. Exceptions to the duty to retreat

i. An actor does not have to retreat when attacked in the actor’s own home (Castle exception)

But if brother attacking, must retreat in some states
ii. An actor does not have to retreat when attacked in the actor’s place of employment except where the attack comes from another employee

6. Who is the “Reasonable Person” for Self-Defense Claims?
a. State v. Leidholm:  
i. H and W went to gun club where they drank heavily.  Later, argued at home.  While H sleeping, W got knife and stabbed H to death.  W convicted of manslaughter b/c of extreme emotional distress argument.  She can also make an imperfect self defense claim b/c she honestly believed she was acting in self-defense (based on imminent danger), but she was reckless in her belief.  Homicide w/recklessness is manslaughter.
Suppose she had been negligent(negligent homicide
ii. Appeal:  It was imperfect self-defense b/c it was reasonable from her perspective
iii. Issue:  ∆ entitled to a self-defense claim?  That depends on the definition of “reasonable person”
Possible Standards:

1. The average reasonable person
2. The average reasonable person who is free from [certain] improper biases
Suppose the lady in McQuirter had shot ∆.   Most white women during that time would have been scared.


Can’t blame biases
v.
If we allow such prejudice, it is 


common to society

difficult for society to stamp out biases
3. The average reasonable person of the ∆’s [age][height][gender][size][race][sexual preference][other physical characteristic]—immutable characteristics
4. Like “3” above, but also consider certain mental characteristics


Ex. extremely fearful



Fairness 
v. 
Standard is hard to measure


May be genetic


But this standard may let hot-heads off


     5.  Like “3” or “4” above, but also consider the person’s unique past personal experiences

Not unique.  “Anyone” who went through what I went through would have the character that I have.  Jury could imagine themselves in ∆’s shoes



Most courts allow (3), some (4), some (5).  MPC—(4)(5) to limited extent
b. People v. Lavough:  Working late at pharmacy.  Four drunks start pushing car, and ∆ gets out revolver.  They taunt him, and ∆ shoots.  Court:  he is entitled to self defense.  He was under a lot of stress (four people)(not required to make good judgment.
c. People v. Goetz:  
i. Facts:  Packing revolver on subway.  Sat close to 4 black men.  One man demanded five dollars.  G thought man was playing w/him, but felt threatened and fired shots.  G hit three of them and missed one.  The uninjured man ran and pretended he was not of the original group.  G chased him and shot him at close range.
ii. Without a self-defense claim, G committed attempted murder and assault w/a deadly weapon
iii. NY only had perfect self-defense (no imperfect)
iv. G argues that the reasonableness requirement is whether it was reasonable to him.
v. Issue:  should the court follow an objective or subjective test?
vi. Court:  Compromises.  Since the statute said both “honest” and “reasonable”, the statute meant reasonable b/c if they had meant “honest”, they would have used that word(objective test BUT the court continues by saying that you can take into account any special knowledge G had due to experiences.
vii. G’s past experiences:  he was mugged before and had deterred a few muggings
viii. In spite of all this, G loses b/c he initiated contact with the last shot.  
ix. BUT he was acquitted due to jury nullification.
d. What if reasonable belief is based on accurate statistics?
Should allow b/c they are based on facts just like weight, clothing, height, etc.

Shouldn’t be allowed b/c people don’t use date accurately.  Even when the data is accurate, people don’t draw the right implications from them.  Allowing the use of race as a factor has a negative effect on society.  “Black tax”—all blacks feel the effects. 
e. Bob Marley’s “I Shot the Sheriff” from Legends album
i. “Every time I plant a seed, he said, “Kill it before it grows.”(oppression of the poor
ii. “On day the bottom a-go drop out”(if you keep oppressing long enough, there will be a violent response
iii. “I shot the sheriff, but I didn’t shoot the deputy”(someone did shoot the deputy.  Power struggle.  People in power killed him, but are looking for a way to blame the oppressed.
C.  Choice of Evils / NECESSITY

1. Basic Idea:  Individual must violate the law in order to prevent a greater “evil”
2. The Queen v. Dudley & Stephens
a. Facts:  4 crew members stranded in open boat.  Cabin boy gets sick.  After 20 days, D kills boy with S’s approval, B dissenting, but all three eat.  Day 24 all three men rescued.  D and S prosecuted for murder
b. Issue:  Whether D and S have a defense of necessity of killing
c. Court: Rejects the necessity defense
i. Dangerous Precedent:  next stranded boat might kill after 6 days
ii. Not necessary to kill the boy—anyone would have been sufficient (drawn straws)
iii. Might have been rescued in time
iv. At times there is a duty to die
d. Arguments for excusing D and S:
i. No ordinary person could resist killing to save his own life (an excuse/not a justification)
ii. Precedent isn’t a problem b/c this situation is rare
iii. Cost-benefit analysis suggests that killing one to save there is proper
1. In this case the boy was the appropriate one to kill b/c of his condition
2. Boy caused his own weak condition by drinking the sea water
3. MPC § 3.02 Justification Generally: Choice of Evils-----Necessity Defense under the MPC

(1)  ∆ must believe act is necessary to avoid evils.  This is a subjective standard.

(2)  Evil sought to be avoided actually must be greater than the evil caused by the ∆’s act—objective standard
(3)  The necessity defense is unavailable if the legislature has excluded the defense in the ∆’s situation b/c:


a.  statute says the defense does not apply to particular offense


b.  legislature has made it clear that necessity defense doesn’t apply to the situation


Ex:  Legislature allows abortion.  Person cannot say it is necessary to shut down legal abortion clinics

(4)  If the ∆ was reckless or negligent in causing the situation OR in taking corrective action, the ∆ can be convicted of crimes w/ a recklessness or negligent mens rea.  

4. State v. Warshow

a. Facts:  Nuclear power plant shut down for repairs.  ∆s alleged plant was unsafe and blocked entrance.  Arrested for criminal trespass.  ∆s try to raise the necessity defense
b. Trial Court:  reject request for jury instruction on necessity
c. Vt. SCt:  upholds conviction and the rejection of the necessity defense
i. No imminent danger alleged; rather, future risks of hazards of radiation
ii. Other alternatives to breaking the law (work w/legislature, etc)
iii. Danger was speculative (at most, there was a risk)
iv. Concurring opinion:  Legislature already made the choice that the nuclear power plant could operate—MPC
v. Dissenting opinion:  ∆s should be permitted to show that an imminent threat of meltdown might occur from starting up this plant
5. Notes of the Necessity Defense
a. Necessity defense has been used most often in anti-abortion protests.  The defense has sometimes been accepted by lower courts so that it has gone to juries and juries have accepted the defense at times.  
b. In most cases, however, the defense hasn’t succeeded w/courts.  Often trial judges refuse to submit to jury
c. The defense generally fails for one or more of the following reasons:
i. No imminent danger

1. Danger from foreign war/abortion/nuclear power is future loss of lives
ii. Ineffectiveness of means chosen to stop alleged danger

1. Won’t stop war by destroying draft files
2. Won’t stop abortion by blockading clinics
iii. Failure to exhaust legal alternatives

1. Could try to get abortion made illegal 
2. Could try to get Congress to pull out of war
iv. Evidence of a contrary legislative assessment of the “evils”

1. Legalized abortion
2. Legalized and licensed use of nuclear power plants
D.  DURESS

1. Basic Idea:  ∆ committed act that ordinarily would be a crime, but ∆ is excused b/c he acted under threat or duress

2. Traditional Common Law Rule:  To constitute a duress defense to a criminal act:

a. Threat must be imminent

b. Must be of such nature as to induce a “well-grounded” apprehension of death or SBH if the ∆ refused to carry out the act.  Fear must be “such a fear as a “man of ordinary” fortitude and courage might justly yield to.”  (apprehension of death/SBH to self, spouse, child)
c. EXCEPTION:  Duress is never a defense to the crime of murder

3. MPC § 2.09:  Duress Requires
a. ∆ was coerced by use of or threat to use unlawful force [PHYSICAL] against the ∆ or a 3rd party AND
b. Threat was such that a person of reasonable firmness in the ∆’s position would’ve been unable to resist

i. EXCEPTION:  The duress defense cannot be used

1. If the ∆ recklessly put herself into a situation where it was probably she would be subjected to duress **
2. As defense to a crime with a mens rea of negligence if the ∆ was negligent in putting herself into the situation **
c. Note:  no requirement of death or SBH.  Can imagine situations of less harm where a reasonable man would give in (ex. non-serious electric shocks).  This would not be allowed under the common law.

4. Difference btw common law and MPC on duress

a. No imminence requirement under the MPC
b. Less force might be needed to trigger the defense since the threatened force doesn’t have to be such as to cause death or serious bodily injury

c. Some subjectivity in the standard.  The “reasonable firmness standard might consider some of the ∆’s characteristics such as age, size, and health”

d. Duress may be available in a homicide case.

e. Bottom line:  MPC gets the defense to the jury more often.  But only a few jxs use the MPC standard.
IX.  CONSPIRACY (important for policy reasons)
1. Basic Idea:  An agreement by two or more persons to do an unlawful act.  Conspiracy (the agreement) is the crime.

2. Guilty of conspiracy:

a. At the moment they made the agreement OR

depends on jx

b. When they made an overt act (by either party)

i. Overt Act requirement is much less than the substantial step corroborative of an illegal act needed for attempted crimes.  

3. Arguments for making conspiracy a separate crime

a. Group planning of crime may pose special dangers to public welfare
Response:  Rape, murder, and other individual crimes may be more heinous

i. Increases likelihood that crime will succeed

ii. Individuals can encourage each other not to back out

iii. More complex crimes may be committed

b. Special danger of “organized crime”

c. Want to deter crime at early stage

i. Response:  “overt act” allows a too easy standard to convict people

4. Elements:
a. Actus Reus: an agreement by two or more people

i. Have to prove beyond a reasonable doubt that the agreement existed

ii. Behavior can be used as evidence

b. Mens Rea

i. Must knowingly join agreement with the purpose for the plan to succeed AND an “overt act” by one member of conspiracy.

NOTE: Under federal drug laws, this requirement isn’t needed.  The moment you agree to sell, even if no further action is taken, and change mind, still guilty.  

“Overt Act”(weak requirement b/c a higher standard would make it too hard to prove conspiracy

5. Overt Act requirement:  

i. Not all jxs have this requirement.  Under traditional common law rule, no overt act was required—the agreement was sufficient.  
ii. The overt act is not part of the actus reus b/c only one person needs to do the overt act

iii. The overt act does not need to be sufficient to constitute an attempt (less than the strongly corroborative requirement)
a. The act must be in furtherance of the conspiracy

b. The act does not have to be illegal

NOTE:  this requirement gives much power to the prosecutor.  Will they use this power wisely?
6. State v. Verive
a. Facts:  W accused of false affidavit.  ∆ agrees to beat G, who is the key witness against W, in return for 900 and a motorcycle.  ∆ beats G.  ∆ is convicted of conspiracy to dissuade witness and attempt to dissuade a witness (G still testified).
b. ∆ argues that he can’t be convicted for beating G up and for attempting to beat him up according to state law:  “An act or omission which may be punishable in different ways by different sections of the law may be punished under either but in no event under more than one.”
c. Issue:  Are conspiracy and attempt so closely related?
d. Court:  No, they are different actions.  Conspiracy requires an agreement and an overt act.  Attempt requires a substantial step.  Conspiracy is a standard that is separate from the actual offense.  
e. NOTE:  some jxs don’t allow punishment for both crimes

7. Griffin v. State
a. Facts:  Officers investigate car in ditch.  G, driver, threatens officers w/words and shakes fist at them.  Altercations follow.  G and others in the crows hit officer.  Officer shoots G once, but that doesn’t stop him.  Crowd backs off and some are saying, “We’re going to get the officers.”  G is convicted of assault and conspiracy to commit assault.
i. Note:  
Battery usually requires a physical injury or offensive touching
Assault usually just requires an intent to injure (or to frighten in some jxs), combined w/ a present ability to do so.  

b. What was the actus reus or agreement in this case?
i. Evidence that G and the crowd formed a formal agreement is weak in this case.
ii. It is necessary to show an actual agreement, but that agreement can be shown by the actions of the parties.  It can be implied by behavior. (ex. nodded, extent of coordination, etc
1. Must have actual agreement btw at least two people, but don’t need actual testimony of the agreement b/c it is difficult to get evidence that they agreed.
8. Mens Rea in Conspiracy
a. People v. Lauria 
i. Facts:  ∆ ran answering service that was used by prostitutes and by others.  ∆ admitted he knew some of his customers were prostitutes.  Charged with conspiring to commit prostitution.
ii. Appeal Court:  Knowledge is not sufficient.   Rather, conspiracy requires a purpose to further the criminal plan.  (same rule as in accomplice liability—mere knowledge is not enough)
b. MPC §5.03:  Same mens rea as above
i. A person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission…
c. Knowledge will be sufficient when coupled with….
i. Direct Evidence:   
1. Ex.  If Lauria made arrangements btw prostitutes and customers
ii. Circumstantial Evidence: purpose if inferred when supplier has knowledge and also has
1. Stake in the outcome
a. Ex.  If Lauria charged the prostitutes inflated prices
b. Supplier is selling significant quantities of goods of which there could be no legal purpose.
i. Compare Direct Sales (drug wholesaler) to Falcone (sugar and yeast(whiskey).  In the drug case, the court inferred the purpose b/c it could not imagine any other reason for the drugs to be shipped in such large quantities ad they made a lot of money.
ii. The more bad the activity is, the more likely it will be found that conspiracy exists.  
d. Can a crime of another be imputed to the ∆ b/c of their joint membership in the conspiracy?
i. United States v. Diaz
1. Facts:  ∆ aggress to help P and others with drug deals.  The supplier is carrying a gun.  ∆ has no knowledge of the gun.
2. ∆ convicted of conspiracy to distribute cocaine, possession and distribution of cocaine, and use of a firearm in relation to the commission of a drug trafficking crime.  ∆ is challenging the firearm conviction.  
3. Issue:  Can P’s carrying of a firearm be imputed to ∆ b/c of their joint membership in the conspiracy to sell drugs?
4. Court:  Yes, under Pinkerton, a co-conspirator may be responsible for a foreseeable substantive offense committed by one of conspirators in furtherance of the conspiracy even though he does not participate in the offense or have any knowledge of it.  It is foreseeable that a firearm might be used in the drug business.
ii. NOTE MPC:   MPC rejects the Pinkerton rule as unjustifiably broad
e. Issue:  Do you need at least two persons to have a culpable mens rea for a conspiracy to exist?  (Does there need to be two guilty people?)  Can D conspire with someone who does not have the mens rea to carry out the crime?
i. Unilateral View:  Followed by MPC (and many states)

Only one of the parties to the agreement must have the purpose to carry out the unlawful acts otherwise there is no agreement and thus no conspiracy.  

ii. Bilateral View
At least two persons must have the purpose to carry out the unlawful acts otherwise there is no agreement and thus no conspiracy

f. Singe Conviction Conspiracies
i. Depends on the reason A was acquitted.
1. If A acquitted b/c she was insane, B can still be convicted under U or B.
2. If A acquitted is never arrest b/c she has diplomatic immunity, B can be under U or B
3. If charges are dropped against A b/c she cooperates w/the police, B can be under U or B
4. If A was an undercover officer, B can be under U, but not B. 
ii. In sum, under U or B, if there is an actual agreement, but one is acquitted b/c of an excuse, the other can still be convicted.  Except in undercover officer case
9. The Scope of Conspiracy:  Chains and Wheels
a. The Wheel Conspiracy
i. Definition:  central dealer dealing with unrelated people
ii. Kotteakos v. United States  
1. Facts:  Pres of lumber co acts as a broker for eight applicants to apply fraudulently for government loans
2. Held:  The eight applicants were not part of a single conspiracy simply b/c they used a mutual broker.  Rather, the applicants, would need to have a connection to each other.  B/c each loan was an end to itself, that connection did not exist.
3. This was a “rimless” wheel.  In order for there to be a single conspiracy, there must be a connection btw the spokes to create a rim.  The others must be benefiting from the existence of other applicants.
b. The Chain Conspiracy

i. Most commonly used for drugs.  The problems is that a lowly drug dealer can be punished under kingpin laws due to a glitch in the law.  
ii. Blumenthal
1. Facts:  Convicted for selling 2,000 cases of whiskey in a single conspiracy prosecution at a price about the legal limit.  Distributors operated co as a front for a hidden owner.  Sold to tavern owners at a price barely above cost plus a kickback.  ∆s claimed they didn’t know of hidden owner’s existence so they could not conspire with him.
2. Held:  Conspiracy upheld b/c the salesmen had to know that an owner of the co existed and conspired, even though they didn’t know his name.  There was still an agreement
Hidden Owner(Two distributors(Three salesmen(Tavern Owners
c. Wheel and Chain Conspiracy
i. Organization from which everyone benefits
ii. United States v. Perez
1. Facts:  Phony accidents w/drivers and hitters who would be sent to cooperative doctors and Ls.  The above participants were recruited by inds working for an organizer.  
2. Held:  For each individual accident, there was a chain of participants.  After participating in two accidents, participants know that there had to be someone organizing the scheme.  This “rimmed the wheel”
“The Lonesome Death of Hattie Carroll” by Bob Dylan
Based on a true story.  Carroll died from H/A from emotional stress after being hit and taunted by a white man.  Dylan comments on the difference btw a harm caused by an individual act of brutality v. systematic unfairness.  Social separation.  Symbolic portrayal of the courtroom.  
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