Assessing the L egality of Integrated Works:

The Future of Counter-Voicesin a Media Convergent Environment

Constructing an information environment doesn’t involve mere technocratic
rulemaking or an understanding of communication technology. Rather it requiresthe
active participation and complicity of many different actors, at all levels of analysis. The
type of media and societal discourse we encounter is constantly instantiated by those who
ultimately have the power to produce and distribute content --from ISP’ s to software
platform providers to consumers who swap files and information--. This power is
legitimated through economic and legal barriers that work to control the productive
capacity of individualsto offer and distribute counter voices through media. In light of
recent mergers and federal attempts to lessen restrictions on the consolidation of media
empires, the stifling of voices should be a serious concern to individuals who vaue the
importance of open communication in afree society.

This paper examines how counter voices are able to effectively distribute content
legally through the use of integrated works. Integrated works reference pre-existing
works and comment upon them without altering the original content per se. For example,
aresearch paper, which references other texts through hyperlinksistechnically an
integrated work because it relies upon another’ s copyrighted materia to help makeits
own unique point. Integrated works have become increasingly sophisticated such that a
person browsing the web today may not even redlize that a website they are visiting is

being modified by ad swapping software running covertly, concurrent applications over



original content. The law is struggling to keep pace with these innovations. | argue that
the legality of integrated worksis critical to afuture in which individuals are empowered
to provide counter voices in an environment of media convergence. | detail the legd
precedents relating to integrated works in order to delineate the factors that allow them to
exist in spite of increased copyright protections. | posit a hypothetical use for such
works, through the prism of perceived biases in news coverage and conclude by
examining how communication research methodologies will be atered by the widespread

adoption and use of integrated works in the future.

Meaning Making Through New Technology:

Communication law and policy serves as an important means of directing
collective effort to reproduce the norms and values of asociety. They serve as
instruments of general praxis that change and reproduce social relations through time and
space’. If we analyze the issue of new technologies from a consumeristic model, we tend
to think in terms of adigital divide; Have' s and Have not’s. Working from this
conceptual starting point it is easy to recognize that large demographic groups are being
excluded from the value inherent in being able to utilize the economic potential of new
media, such as saving through e-commerce sites or receiving online job skills training.

However, if wethink of the digital divide in terms of sender/receiver relations, we
see that the Internet is being structured basically the same way that radio, print, and
broadcast mediawere. Thelaw istaking old legal conceptions and trying to make them
fit with this new technology, rather than asking how it should be treated differently. By

meeting the power expectations of old media, the law is effectively restricting the speech



production capabilities of individuals to re-create subjectivities, through both the means
of delivery, and the use of cultural content.®> This production/reception digital divideis
just as dangerous as the lack of accessto new technologies, which would allow the
copying of dvd’s* or the swapping of files.

Historically, we have seen that the introduction of new communication
technologies has been encouraged by the basic structure of mass media markets to
develop high volume, high cost, printing presses and broadcast models, that “ effectively
change the press from local community media systems to mass scale demand
management systems.”® When the telegraph came onto the scene, it showed incredible
growth early on. After anumber of years, individua use dropped precipitously and
business use became the driving force for its widespread adoption.” This was the result
of prohibitive costs for individuals and the ability of businesses to secure favorable terms
of use from Western Union.? Then as now, there seemed to be in the law, an “institutional
complicity to the arrangement of social relations that favored economic power.”®

Professor Lessig in adebate with Jack Valenti at the Annenberg School for
Communication tried to argue that such institutional complicity and consolidation hurt
the aims of copyright law because it diminished opportunities for discussion and speech
creation. Lessig saw potential benefit in having common intellectual resources shared
and availableto al. In hisbook, The Future of Ideas (2001),'° Lessig argues that in order
to understand a communication system, one needs to divide it among three constituent
layers.

Thefirst layer consists of the “physical layer.” Thisis composed of the computer,

wires, and other hardware necessary for a modern communication system to exist. The



second layer isthe “logical” or code layer, which includes the software applications that
make the hardware function properly and run. Thiswould consist of industry standards,
as well as communication platforms such as Windows and Linux. Lastly, thereisthe
“content” layer, which iswhat the end user is able to view. This content includes things
such as mp3 music files, mpeg movies, and digital images. All three layerswork in
tandem to define a particular communication system. All three layers apply equaly to
other modern communication systems, such as traditional broadcast media, and the
telephone.

As Professor Lessig points out, before the Internet, Communication production
was concentrated in the hands of the few.™ With the Internet, this production could be
widespread. However, recent content provider mergers, new intellectual property case
law and government extensions of copyright protections have controlled the ability of
end-users to become producers of content. Under current conceptions of the law users
must seek permission to use or build upon other aspects of our culture. These controls
create new barriersto creativity.

Barriersto creativity limit the scope of personal agency. If we think about
personal agency in the context of media systems, two competing views emerge. One
view, which emerged from theorists of the Frankfurt School, saw mass culture as away
of turning people into automatons, incapable of challenging a materiaist, capitalist
message.’? They criticized the press and the broadcasting companies for placing their
focus on sending messages.*®

Many in cultura studies who study media discourse however, see an alternate

view. They envision cultural recelvers as meaning makers that create “ counter-



hegemonic cultural objects,” who are capable of “actively constructing subversive
meanings.”** Active construction by actors (the actor being the agent/viewer) gives them
the ability to transpose schemas.™ In other words, actors have personal agency to create a
culture that speaks to their interests. This culture serves as a“tool kit of resources”
whereby actors can become skilled users of culture and the kit can serve as avauable
source of raw assets for the redeployment of meanings.’®

How can users re-deploy media content when copyright law gives owners the
exclusive right to control uses of their works. In fact, copyright law has been
strengthened through the granting of longer copyright terms, and protection of digital
encryption rights through the passage of the Digital Millenium Copyright Act (DMCA)*’.
Despite these strengthened copyright laws, integrated works continue to be used. Recent
advances in technology have made it easy to reference other copyrighted materias.
These materials are often available at al times through online websites, so the addition of
alink from your document to another site is a convenient means of pointing out
information that may be useful to what you are trying to convey. The law has struggled
to keep up with this advance in new technology --especially with regard to digital works--

and has yet to rule definitively on the scope of legal uses for integrated works.

Three Case Studies of Integrated Works:

Gator.com, ReplayTV, and Third Voice are three examples of integrated works
that operate in this murky legal environment. Together they help to illustrate the issues
that underlay the possible uses for integrated works and provide a reasonabl e background

for understanding the future implications of such technology. Gator.com providesa



software application that users can download from the Internet and install onto their
computer. The software does a number of things. First, the software remembers the users
personal information, including passwords, and automatically fillsin forms on e-
commerce websites when purchases or on-line sign up information is requested.’®
Second, the software aso protects and encrypts the data that is sent by the computer to
the online site. Third, the software includes a feature known as offer companion which
allows a small price comparison icon to pop up a the moment you are about to make an
online purchase. If you click theicon, it will take you to a page where comparison price
listings from other retailers are displayed, alowing you to find the cheapest price and
purchase it from another site instead. Finally, the software superimposes its own targeted
banner ads over the banner ads you would normally have seen when you visited a
website.

As swapping is accomplished through an application which finds those targeted
html tags advertisers paid to have inserted onto the website html markup, and then swaps
them with Gator.com’s own advertising clients ads. Rather than pulling the old ad out
and replacing it completely, thereis atwo second time delay, after which the new ad is
superimposed over the prior ad. The effect however isthe same. The old ad cannot be
seen because the pageis still loading. For those sites that do not offer ads, the Gator.com
program has the ability to insert small pop up ads. The pop ups are designed to match the
content that the user is viewing, and serve as a useful purchasing guide.

The Interactive Advertising Bureau filed suit against Gator.com in October 2001,
over the offer companion software application. The IAB was angry that many of the

advertisers whom their association represented had their ads replaced by the Gator



software, oftentimes by a competitor’s ads. They asserted various legal claimsincluding
trespass, copyright, and trademark infringement. They claimed that without the
permission of the website operators, Gator.com had no authority to modify the content
displayed on the sites.

In addition, they contended that the software application was deceptive to
consumers, because consumers might believe that the replacement banner ads which were
inserted were designed as part of the website. This could pose a significant problem for
the website owner. For example if an ad popped up which the consumer found
objectionable and then came to associate such objectionable matter with the website
itself. The IAB also claimed in their suit that the obscuring of prior banner ads
substantially interfered with the contractual relationships between Web publishers and
advertisers. Thislitigation raised the critical question of just who had the legal right to
control how consumers would view content on their screens.™® The question boiled down
to whether legal control would be granted to the content provider, the maker of the
intermediary software/hardware, or the end-user who viewed the content.

Recently the IAB and Gator.com decided to settle the case, choosing instead to
work together to create a method of advertisement targeting that encompasses both the
traditional 1AB organizations clients as well as the unique targeted ad delivery system of
Gator.com. Thisresult poses serious consequences. The legality of this new technology
continues to go untested.

Unlike Gator.com, which relied on a software application to create an integrated
work, Sonicblue Inc. uses a hardware device to allow individual users to control what

content will be received. Sonicblue Inc. is a Santa Clara based company that specializes



in Internet convergence technologies.®® The company recently purchased Replay TV Inc.
Replay TV designs digital video playback and recording devices. Like other digita
VCR'’s such as Tivo and Harmony, Replay TV alows the user to digitally record any
television show or movie on a standard computer hard drive and play it back whenever
the user wants to.?! The difference between this product and prior digital VCR’s, which
has caused much controversy, isthat Replay TV will now allow shows to be recorded
with the commercias automatically cut out. In addition, Replay TV isdesigned to have a
constant Internet broadband connection, which allows the user to access the library of
shows recorded by the set-top box through the web, and to select online, future shows for
it to record. Finaly, the set-top also allows the user to send shows digitally over the
Internet, to other computers or other Replay TV users, which isasimilar design function
that other methods of online file-swapping or sharing have used.

A “high-powered group of television networks and Hollywood studios” filed suit
against Replay TV seeking to bar the company from making video recorders that
included the Autoskip commercial and Send Show features.” The suit was filed in U.S.
District Court in Los Angeles by Viacom International Inc., NBC Inc., Disney
Enterprises Inc. and seven affiliated companies, including Disney’s ABC Inc. and
Viacom’s CBS broadcasting Inc., The United Paramount Network and Showtime
Networks Inc.?® Noticeably absent from the suit was Sony, who is amajor investor in
Replay TV, and who was very successful in it’s defense of the standard VCR back in the
1980's™.

A similar Internet based television replay system was tried once before. David

Simon founded a company called RecordTV.com which allowed users to use the Internet



asavirtual VCR by hosting a website which allowed users to request shows to be
recorded and then allowed them to return to view the show. Record TV only alowed
users to view the content through the site and did not allow them to save the content
shown. Twelve motion picture studios filed a lawsuit to shut the site down and were
successful in pressuring him to end the enterprise, without having to go to trial .

In the current litigation, the media companies are arguing that Replay TV
machines deprive copyright holders of the fundamental means of generating revenue, and
that this technology goes beyond fair use, because cutting commercialsis very different
from being able to fast forward through them. They are concerned that this new
technology will impair the market for their products, because advertising is often the sole
revenue source for broadcast programs.? It s interesting to note that earlier lawsuits were
able to be forestalled when these same companies decided to invest heavily in Tivo and
ReplayTV and were able to persuade them to either eliminate or disguise these features.
When Soniblue Inc. acquired Replay TV, the ability of maor companies to pressure the
manufacturer was eliminated.

The third application that has faced legal scrutiny is Third Voice Software. Third
Voiceisacomputer program that allows users to place comments onto web pages, or
highlight text, and create notes on a document. The program allows usersto do thisto
any materiasthat are online at any time. The software is distributed at no charge through
the Internet and can be used through either Internet Explorer or Netscape browsers.
Anyone else who is using the program can be allowed to access your comments, because
third voice stores the comments in a database and retrieves them whenever someone

visits asite. When someone sees a small flag icon, it means that someone has posted a



comment regarding the site’ s content. The person can click on theicon, and a pop up
window will display the comment.

The user can even comment on other comments. There is no modification to the
siteitsdlf, but rather icons, pop ups and the new content is overlayed over the existing
site. Inthisway, the original content is not modified. The Third Voice software, like
some of the other tools | have discussed, doesn’t change what you see, but how you see
it. This softwareis another example of an integrated work®’, which combines elements
from protected works, but alows them to be seen according to how the user would like to
view them.”

Products like Third VVoice allow users to serve as both receivers and senders of
information. It could become an important way for people to comment and use
copyrighted works by allowing Internet users to publicly comment on available content

and respond to the comments of others.?

Legal Analysis:

Soniblue, ReplayTV, and Third Voice, are examples of devices/applications used
to create integrated works that will take on increasing importance as we begin to rely
more and more upon digital mediato manage our daily lives. We will soon be ableto
digitally record everything we see and hear and touch and experience. In addition, most
events will be captured digitally. Technology will alow us to be tele-present at events
and meetings, space-shifting and time-shifting at our leisure to meet the demands of

globalization. The law is meeting the demands of globalization by ratifying the notion
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that people have the right to time-shift and space-shift to control their communication
environments.

The two cases I’'m referring to are: Sony v. Universal Pictures Corp.* and RIAA
v. Diamond Multimedia.®* In Sony, the court ruled that the sale of VCR’s was not
copyright infringement because viewers were entitled to record shows and watch them
|later, a practice known as time-shifting. Similarly, in RIAA, the 9" circuit found that the
sae of the Diamond Rio, a portable gadget which stores music in digital form and plays it
back through headphones, was not copyright infringement either. Judge Diarmuid F.
O'Scannlain, writing for the unanimous panel, said that the cigarette-pack-sized player
"merely makes copiesin order to render portable, or 'space-shift,’ those files that already
reside on auser's hard drive." Such copying, as with time-shifting, "is paradigmatic non-
commercial personal use," which is entirely consistent with the copyright law.

There are anumber of legal issues and larger social implicationsinvolved in
allowing individua’s to be able to control the time and manner of media reception and
distribution. In Gator.com v. Advertising Industry case we saw that there were issues
relating to ad blocking and shopper comparison applications. The Gator litigation is
significant in that the legal distinctions made between an Internet environment and a
standard media delivery environment will become obsol ete once media convergence
becomes the norm.

The real question in the Gator.com case is whether the user has the right to run
software the controls what content they want to see. Isad blocking legal? Can
consumers defend themselves against pervasive merchandising and corporate defined

truths? Thereisrealy not much case law on theissue. From the standpoint of copyright
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law, there does not seem to be much of aclaim. There was once a similar service known
iCraveTV, which was a Canadian Website which “ permitted Canadian broadcasters to
view webcasts of free Toronto television signals, claiming that its activities were
authorized by the Canadian copyright law’s license for cable television.”*

The website however, framed the rebroadcast content with advertising. Copyright
holders brought suit because U.S. copyright law reserves the public performance right,
i.e. streaming media online, to the copyright holder. “To rebroadcast content in the
United States requires the permission of the original broadcaster.”® In this case however,
there is no re-broadcasting of content, and in addition, commercia advertising is not
being added, it is merely being blocked. No copies are being made in the sense that the
siteis not being filtered through the Gator.com site, but rather is being filtered by the
users home computer. Numerous anti-pornography software applications allow this same
filtering, and have not as of yet been ruled illegal.

It istrue that substituting commercialsis materially different than simply blocking
them, however in Paramount Pictures Corporation v. Video Broadcasting Systems, Inc.,*
the court found that the defendant’ s addition of commercials to the beginning of movies
created by Paramount, that it rented out did not create a derivative work. The court found
that a videotape with commercials “is not a new version of the motion picture.”* So at
least in one case, the court recognized that the copyrighted material itself was not being
atered, it was simply the viewing environment, either around or preceding it that was
changed. It seems obvious that movie companies cannot dictate the context in which we

watch their films (i.e. whether it's a noisy theatre with coke ads on the walls or a dark

film noir setting).

12



The second question we need to ask with regard to integrated works, is whether
software applications that reference preexisting works constitute violations of copyright
law, by violating the right of the creatorsto create derivative works. In Lewis Galoob
Toys, Inc. v. Nintendo of America, Inc.,* Nintendo sued the creators of a device called
the Game Genie. The Genie was a video game cartridge that was attached to an original
game cartridge. The Game Genie allowed video gamers to modify the number of lives
they had, made them invincible, and gave them unlimited time to play rounds. The court
in their analysis found in favor of the creators of the Game Genie.

The court reasoned that although the resulting features could be considered to be a
derivative work, it was nevertheless fair use for people to modify how they experienced a
game, for their own home enjoyment. Since the end users actions involved a non-
commercial, non-profit activity, they were entitled to afair use defense. The court made
no distinction between the fact that the Game Genie involved a derivative work fair use
defense, and the Sony Betamax case involved a direct copying infringement claim.

If we put these cases together, we see that courts have developed aline of
reasoning which recognizes that parties who create and distribute copyrightable work, do
not have the right to dictate how end users will experience the content. The Supreme
Court most likely would not have ruled differently had VCR’s been able to skip
commercials entirely back in the 80’s. The reason being, was that the court was not
troubled by the fact that Betamax purchasers could skip portions of copyrighted works or
view the climaxesfirst. Usersare not required to copy entire works when they time shift.
If they could record only portions of broadcasts, then why not those portions that they are

only interested in seeing --sans commercials.
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The only case that challenges the validity of integrated works was Micro Star v.
FormGen, Inc.*” That case involved avideo game called Duke Nukem, which is awar
game that involves traveling through different futuristic cities shooting people. The
object isto survive essentially as you traverse levels. The game makers allowed usersto
create their own levels. These levels are displayed on the screen through the interaction
of a game engine, the underlying source art library, and the MAP files. The map filesare
responsible for telling the engine which picturesto pull from the art library. The MAP
files describes everything you see but it doesn’t contain the art itself, thisis merely
referenced to pull. Micro-Star took a collection of the best user created levels that were
available publicly and created a compilation disk and made it available for sale. Not
surprisingly they got sued. The 9" circuit found that when the application was run, the
MAP files created a duplication and thus was an infringing derivative work.

The duplication of MAP files holding may only be applicable to video games
however, because game engines are a unique application that references MAPfiles. Itis
not clear whether Internet integration devices fall under this same logic because thereis
no game engine, pulling in amap file and processing it actively within the work. What
happens with typical integrated worksisthat they are either overlays or blockers, not
conjunctive programs, as was the case in Duke Nukem.

Conjunctivity as opposed to passivity is a confusing distinction similarly made
famous in cyberlaw website jurisdiction issues. Thereal issueisthat of the
transformation of end users. As Litman (1999) argues, the old paradigm was the delivery
of content to consumers and the new paradigm of today isthe delivery of eyeballsto

advertisers.®® “We have become the product.”* Gator.com is a type of “eyeball bandit”
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or “eyeball thief” that uses its software to track user movements, make better offers, and
learn about what sites are of most interest to users.*® This part of alarger, growing, and
more alarming trend of tracking user activitiesin order to better target them with
advertising.

Many companies offer free e-mail or Internet access in exchange for registering
your personal demographic information. In addition, content providing sites, such as The
New York Times, require such registration in order to view their materials. How many
people bother to read through the posted legal policy statement and realize that they
receive ads targeted towards them when they visit and read articles on the The New Y ork
Times website?! Given the extent to which companies are trying to gather as much data
on us as possible it isno wonder advertisers who are replaced by ad swapping software
areangry. They paid for information about our viewing habits and thus feel that they
have a proprietary interest in what we are allowed to see.

Integrated works tend to alleviate the problem of directed ads because they put
more control back in the hands of the end users. From the aforementioned cases severa
rules of thumb are applicable in determining the legal bounds of intergrated works. First
we need to think about who is producing them and what the goals of such works are. Itis
likely that companiesthat arein it for a profit will have a harder time maintaining
operations. Inthefirst instance, they are more likely to be sued, because no copyright
holder wants people to make money off of their products. Secondly, companies that arein
it for aprofit are more likely to be swallowed up, in order to avoid adverse court rulings

when going all the way to litigation.
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Three examples of companies swallowing competition to avoid litigation occurred
with Ticketmaster, Gator.com, and Replay TV. Ticketmaster bought Tickets.com to
avoid having to sue over that companies deep-linking to Ticketmasters' website, which
had the effect of avoiding al the ads the company wanted people to see along the way.
Gator.com came to an agreement with the IAB, it seems they have decided to pool their
resources rather than go to court and get a ruling that says ad blocking software is
permissible. Lastly, and most interesting is Replay TV’s current collection of plaintiff’s
who once invested in both Tivo and Replay TV to try to control the market for these
digital VCR products until Sonicblue bought them out.

The second generaizablerule, is that technology has aleg up over softwarein
establishing permissibility under copyright law. Inthisregard, it iscrucia that
technology be situated within the home. There has been much talk about monitors with
Internet connections, where all software and computing applications are run through giant
servers on the net. Thiswould be aterrible mistake from a communication law and
policy standpoint, given the unique direction copyright law has taken with regards to
content control. Without in home technology, individuals would be subject to much
greater limitations in speech production. We saw with icraveTV, and MyMp3.com, that
content service provider attempts are interpreted to run afoul of copyright everytime they
are sued. However, integrated works that are designed to retrieve content during
concurrent viewing, which do not make copies and are run through in home software

applications are less likely to be shut down, because there is no re-broadcasting nor

illegal copying.
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Conceptualizing the Future I mplications of Integrated Works:

A hypothetical example of how integrated works can be useful to enhancing
communication of alternative viewpoints would be through a framing or overlay device.
Thisiswhat we have been noticing on many 24hr news infotainment channels. The
waving American flags in the upper right hand corner, and the constant stream of
scrolling ticker news could easily be used to deliver any sort of at.news messages or user
produced commentary to news that was being delivered into their home. This could be
done in tandem with atime-shifting device, to avoid any potential copyright liability
claims. For example, a software application could be used to automatically recognize the
time-shifted program that is about to be played and could then find a website that has
critical or enhanced commentary on the program, and then overlay it, providing amore
interactive experience. Thiswould enable the user to view a program with running
commentary displayed on the screen, with one overlaid frame above the other. Thisin
home use, for non-commercial, non-profit activity is entirely justified and consistent with
the spirit of intellectua property law.

How might integrated technology be used to create counter voices in the future?
Integrated works could possibility be used to deliver alternate news commentary. On
shows like CNN'’ s talkback live, there is a constant scrolling of commentary from CNN
viewers. Thiscommentary is mediated by the producers of the show and seen while
interviews of guests are taking place. With an Internet overlay device, atelevision
viewer could watch a news show and not only get the dominant point of view, but also

that of those ordinarily left out of the media discourse.
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When world trade Organization (WTO) protests occurred, there were many
complaints that the media coverage of such events were framed as either anarchic or
disruptive. Any news show could be captioned, or enhanced with pop ups by protesters
interested in correcting the record or reframing theissue. The beauty of the technology is
that a broadcast could be recorded, people who would like to comment on the content
could do so and post it online for retrieval, and the user who originally recorded it could
upon playback receive the commentary from others at the same time.

Adding alternate commentary or clarification could prove particularly useful not
only in the field of news but also in the entire field of subtexts. What | mean by thisis
that many communities have discursive strategies or ways of reading content that alows
them to maintain a sense of unique identity or shared otherness.** Oftentimes, people
who are not a part of this community miss out, or are unaware of alternate readings. For
example, movies such as Mommie Dearest and Showgirls, have camp meanings entirely
different from their intended audience. People would be able to plug into this through the
“others’* enhanced television additions. Like DVD’sthat offer on-screen commentary,
individuals could offer their own-enhanced content to pre-existing works.

Since television is often considered a passive media, in the sense that people just
want to tune out and relax when they watch it,** people could incorporate personal
preferences through commentary choice yet still maintain passive control. They could do
so through virtual agents. A person could answer a series of questions and click on
certain types of content options, and the digital VCR could not only record the types of
shows that the person would want to watch, but could also look for sites that provided

enhanced commentary to be run in real time while the person watched it back. We
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aready see instances very similar to thiswith Tivo. ThisVCR learns from your viewing
patterns and tries to help you by recording things it thinks you might like.

Local communities could establish content clubs, and write enhanced commentary
for different shows. Church groups could provide moral points of views that parents
would want their children to watch when they saw risqué sitcoms. Political organizations
could comment on news, providing suggestions for other shows to watch instead. All of
thisvirtual agency, | believe would be permitted through the integration of Internet
technology with digital playback devices. There would be no copies made, only
simultaneity of viewing, and it would fit in with the legal conception of time and space
shifting in the sense that users control their viewing experience, regardless of time
broadcast. The analogy to the real world would be watching a program about Terrorism,
the screen framed with taped on American flags, and your right wing grandmother
providing aternate commentary. The only difference would be that she would aso bein
everyone else’ s house --who wants her there-- at the same time, regardless of place and
time. If we let the mgjor broadcasters into our home, why shouldn’t we allow alternate
points of view in aswell.

Asanetwork effect this could also prove significant. We know that as more and
more people adopt certain types of technology, its value becomes more significant. Some
examples of thisinclude the windows operating system, java, and mp3's. If local
communities can create content that is widely sought by others as aform of enhanced
commentary, than mgor producers will become cognizant of the network effect and will
soon change their content to suit the viewers. Thisisimportant because what we have

right now are unlimited channels of limited content and what we need is a model with
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unlimited content and unlimited channels. However, given the high cost of producing
content, due to long standing institutional complicity with the receiver model of business,
the only solution isto use the cultural studies approach of redeployment of content. This
redeployment is what needs to be embraced in order to enhance societal reflexivity.

One of the things that needs to be considered from a communication theory and
research perspective, isjust how media effects theories are altered by this type of
modified viewing experience. From ageneral empirical research perspective, it would
but much harder to generalize media effects studies, given the individualized nature of
the viewing experience. If aternate viewpoints can be seen at the same time, how can
studies regarding media violence, sex, or news framing be conducted. The old models
simply look at broadcast content, they are reception models of inquiry, that characterize
end-users as eyeballs. Interactive and user modified viewing experiences are an entirely
new way of thinking about the media.

Peter Vorderer talks about the new media effects implications when he questioned
whether interactive mediawill mean the end of mass communication.”> He identifies one
of the central functions of mass communication as the ability to provide participants with
a collective awareness by focusing on selected issues. He maintains that this gives
individuals afeeling of belonging, a perception of participation in acommon reality that
istransmitted. When interactive elements are inserted into the model, when users are
given the opportunity to talk back, they realize that what they are seeing isin many
respects an illusion and an inaccurate portrayal of what they are experiencing on an

individual or local community level.*
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Vorderer (2000) believes that “the integration function is therefore challenged by
the understanding of media users that content is made up.”*" Complicating the matter
further is the apparent conflict between the user wanting to feel part of acommunity
through a mass broadcast model and their need to be addressed as individuals. Some
have argued that the old broadcast model was able, by virtue of the lack of an obligation
to respond to the media, to alow usersto cometo their own critical positions about what
was seen on the screen. The research on lack of immersion and connection with current
interactivity applications was what led some to this conclusion. Drama, suspense, and
humor where not as well received when interactivity was inserted into the equation.*®

Recent studies on Internet connectivity® are useful in this regard, because they
have questioned the applicability of studies of online user behavior as afunction of mere
time online. In addition, aggregation of individual user behavior does not mean much in
terms of social capital analysis™, or cultural effectsinquiries. Some useful research on
how dual message reception, and how ticker news influences are absorbed or how
messages are understood when they are presented both visually and audibly at the same

time would be productive as well.

Conclusion:

In an environment of digital transmission, the distinction between banner
advertising as opposed to television commercials will become problematic. For example,
a set top box could be designed to alow for the downloading of substitute commercials
through the Internet and then could be programmed to automatically load them onto the

television monitor in leiu of the original ad, in real time and during creative content
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transmissions. If we think about thisin terms of traditiona copyright law, thereisthe
guestion as to whether this constitutes infringement or some form of unfair competition
or whether it is simply a matter of time-shifting and consumer choice. On amore
theoretical level, we can conceptualize such technology to mean that individuals have
agency to negotiate their mediaworlds.

Set-Top boxes with open source software, capable of being programmed to find
certain types of content or exclude others at the behest of the end-user is a powerful
means of re-ordering the power dynamic of mediainstitutions. When seen through the
lens of sociological structuration theory ala Giddens, we find that consumers became
producers in the sense that they organize viewing content through world sources,
delivering a user based briccolage of desire, that makes them just as much producers of
content as they are consumers. In thisway ordinary consumers can be empowered to
produce their subjectivity, i.e. signify.

All of this communication theory hinges of course on the outcome of intellectual
property law and policy. Gator ad blocking software and the current Replay TV litigation
are important cases because like Napster they will set the benchmark on the legal
availability of applications that empower consumer choice. In acursory search of the
lexis-nexus patent archive, | have found three separate types of patents pertaining to
devices or methods used to target and substitute commercial advertisements by cable
companies, in such away that the consumer would not even know. The problem of ever
growing sophistication in tracking consumer viewing and buying patterns only
contributes to terminal materialism and does little to increase subjective awareness on the

part of the viewer of media practices. By opening the dialogue to end user production and
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offering some creative ways to negotiate speech production without infringing copyright,
| have shown that communication theory and the law can work in tandem to help re-order

the structural constraints of the current media system.
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